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Introduction

Herefordshire Council carry out a wide range of legal duties under housing related
legislation. These duties are applied by carrying out programmed inspections of premises,
responding to complaints and offering advice.

This policy outlines the approach we take when considering enforcement action. It is
intended to ensure that we deal with everyone in a consistent way. It applies to all private
rented properties including Houses in Multiple Occupation (HMOSs). It also applies to
privately owned and occupied dwellings.

This policy complies with the Enforcement Concordat to which Herefordshire Council is a
signatory and should be read in conjunction with the Councils’ overarching enforcement
and prosecution policy.

The enforcement concordat

The Enforcement Concordat outlines the principles of good enforcement and sets out what
can be expected from local authority enforcement officers. It commits the council to adhere
to good practice when enforcing policies and procedures. The policy can also be
supplemented by additional statements of “enforcement policy” where relevant to the local
priorities.

The primary function of central and local government enforcement work is to protect the
public, the environment and groups such as consumers, workers and tenants. Atthe same
time, carrying out enforcement functions in an equitable, practical and consistent manner
helps to promote a thriving national and local economy. Herefordshire Council is
committed to these aims.

The effectiveness of legislation in protecting consumers or sectors in society depends
crucially on the compliance of those regulated. Herefordshire Council recognises that
most landlords wish to comply with the law. To this end therefore, we will take care to help
landlords and others, meet their legal obligations without incurring unnecessary expense,
whilst taking firm action, including prosecution where appropriate, against those who flout
the law or act irresponsibly. All citizens reap the benefits of this policy through better
information, choice and safety.

Bearing in mind the above, Herefordshire Council, has therefore adopted the Central and
Local Government Concordat on Good Enforcement. Included in the term “enforcement”
are advisory visits and assistance with compliance as well as Licensing and formal
enforcement action. By adopting the concordat the council commits itself to the following
policies and procedures:

1.2.1 Principles of Good Enforcement Policy

In consultation with landlords and other relevant interested parties, including
technical experts where appropriate, Herefordshire Council will draw up clear
standards setting out the level of service and performance tenants and landlords
can expect to receive.

1.2.2 Openness

The council will provide information and advice in plain language on the rules that
we will apply and will disseminate this as widely as possible. We will be open about
how we set about our work, including any charges that we set, consulting landlords,
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1.2.4

1.25

1.2.6

1.2.7

voluntary organisations etc. The council will discuss general issues at landlord
forums and landlord fairs, specific compliance failures or problems with anyone
experiencing difficulties.

Helpfulness

The council believe that prevention is better than cure and that our role therefore
involves actively working with landlords to advise on and assist with compliance.
We will provide a courteous and efficient service and our staff will identify
themselves by name. The council will provide a contact point and telephone
number for further dealings with the Environmental Health Housing team and we
will encourage landlords to seek advice/information from us. Applications for
approval of works relating to private rented properties, including houses in multiple
occupation (HMOs), will be dealt with efficiently and promptly. The council will
ensure that, wherever practicable our enforcement services are effectively co-
ordinated to minimise unnecessary overlaps and time delays.

Complaints about the Service

The council has a well-publicised, effective and timely complaints procedure easily
accessible to landlords and the public. In cases where disputes cannot be resolved,
any right of complaint or appeal will be explained with details of the process and the
likely time-scales involved.

Proportionality

The council will minimise the costs of compliance for Landlords by ensuring that
any action we require is proportionate to the risks. As far as the law allows, the
council will take account of the circumstances of the case and the attitude of the
landlord when considering action.

Consistency

The council will carry out its duties in a fair, equitable and consistent manner. While
inspectors are expected to exercise judgement in individual cases, we will have
arrangements in place to promote consistency, including effective arrangements for
liaison with other authorities and enforcement bodies through schemes such as
those operated by the Homestamp Consortium, the HMO Network and the
Chartered Institute of Environmental Health (CIEH).

Procedures

Advice from an officer will be set out clearly and simply and will be confirmed in
writing, on request, to any interested party, explaining why any remedial work is
necessary and over what time-scale, and making sure that legal requirements are
clearly distinguished from best practice advice.

Before formal enforcement action is taken, officers will provide an opportunity to
discuss the circumstances of the case and, if possible, resolve points of difference,
unless immediate action is required (for example, in the interests of health and
safety or environmental protection or to prevent evidence being destroyed).

Where immediate action is considered necessary, an explanation of why such
action is required will be given at the time and confirmed in writing, in most cases
within 5 working days and in all cases within 10 working days.

October 2022
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Where there are rights of appeal against formal action, advice on the appeal
mechanism will be clearly set out in writing at the time the action is taken (whenever
possible this advice will be issued with the appropriate enforcement notice).

Policy Intention, Purpose and Scope

2.1

2.2
221

2.2.2

2.2.3

Policy Intention and Purpose

The aim of the Environmental Health Housing (EHH) Enforcement Service is to
ensure good quality, healthy housing for all residents of Herefordshire. We will do
this by:-

o having a staged proportionate response to complaints and enquiries ranging
from information and advice to full inspection and enforcement,

o taking action in respect of those properties which present the greatest risk to
the health and safety of vulnerable occupants,

. ensuring that we enforce the law in a fair, equitable and consistent manner,

o working with landlords and other to improve housing conditions and improve
the quality of housing management in Herefordshire,

o assisting landlords and others in meeting their legal obligations,

o taking firm action against those who flout the law or act irresponsibly, and

o reviewing housing conditions in the county in order to come to well informed
judgements.

Scope of Enforcement Policy in Relation to Tenure

In considering the most appropriate course of action, the council will have regard to
the extent of control that an occupier has over works required to the dwelling. The
HHSRS provisions of the Housing Act 2004 apply to all housing whether in owner-
occupation, privately rented or social housing and it is usually the owner’s
responsibility to carry out works to reduce or eliminate hazards. Action can be taken
against an owner-occupier but as owner-occupiers have control over any hazards
in the home and tenants in the main do not, most enforcement action will involve
requiring a private landlord or more rarely a Registered Social Landlord (Housing
Association) to carry out works.

Where EHH have identified hazards and a Registered Social Landlord (RSL) has a
programme of works to make their stock decent, and has signed up to the
‘Herefordshire Council’s Protocol for Dealing with RSL Complaints’, the officer will
take into account the programme when determining the most appropriate course of
action; this will include liaising with the RSL over any works necessary to deal with
category 1 and 2 hazards in advance of the planned improvements. In particular,
with the space and crowding hazard, account will be taken of the availability of
suitable alternative accommodation and the priority given to the allocation of
alternative accommodation for tenants living in overcrowded conditions which are
the subject of a category 1 or high category 2 hazard (see paragraph 3.2.2).

With owner-occupiers, in most cases they will not be required to carry out works to
their own home, and informal action or a Hazard Awareness Notice is likely to be
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the most appropriate action. However, the council may in certain circumstances
require works to be carried out, or to use Emergency Remedial Action, or serve an
Emergency Prohibition Order, in respect of an owner-occupied dwelling. This is
likely to be where there is an imminent risk of serious harm to the occupiers
themselves or to others, or where the condition of the dwelling is such that it may
adversely affect the health and safety of others outside the household. This may be
because of a serious, dangerous deficiency at the property, or for example to carry
out fire precaution works to a flat on a long leasehold in a block in multiple
occupation.

2.2.4 AnImprovement Notice or Prohibition Order may be suspended until a time or event

specified, and in some cases may be more appropriate than a Hazard Awareness
Notice. Typically the event will be a change of occupancy. For example, an
Improvement Notice may be suspended at the wishes of an elderly occupier who
does not want the disturbance of extensive works, or where the vulnerable age
group is not present. The notice might require an owner to notify the Council of a
change of occupancy to ensure that the notice can be reviewed.

Enquiries and Inspections

Enquiries

The council will not normally investigate anonymous requests for service unless there are
other sources of information to indicate the likelihood of a Category 1 hazard within the
dwelling or serious breaches of housing law. Enquiries will be passed through a triage
system to ensure urgent action is directed to the highest risk cases.

3.1.1

3.1.2

Emergency/Life and Limb requests:

Emergency/Life and Limb requests are usually generated where premises are
rented from a private landlord”. Environmental Health Housing will endeavour to
contact the complainant or person requesting assistance within 24 hours during the
normal working week. Issues to be treated as an emergency include:

. Collapsed ceilings

. Gas, water or electricity disconnections where the owner or agent has failed
to pay the bill.

o Defective gas electrical installations

o Lack of suitable fire precautions

For the above reasons, where there is a danger to life or limb, we aim to respond
by inspecting the premises or contacting the complainant as soon as possible. The
response will generate the appropriate course of action for the circumstances, be it
informal advice, intervention or the service of a notice. Environmental Health
Housing aim to respond to the request for assistance, including the service of any
Notices requiring urgent works within 7 working days of site inspection.

Non-Emergency Cases

Other requests for service emanating from premises which are rented from a private
landlord will be responded to within triage arrangements. Less urgent enquires that
require an inspection will be carried out within 20 working days. In order to

* a private landlord includes Registered Social Landlords (usually Housing Associations)

V.2.3

8
October 2022



3.2

V.2.3

3.1.3

empower tenants, most non urgent cases will be sent a tenant self help pack within
5 working days. This triage response will initially involve advice to the tenant and
landlord in writing but will ultimately lead to inspection if an informal resolution is not
achieved or there is a threat of eviction by the landlord (see 3.1.3 below). Requests
for advice will be addressed within 28 working days.

Longer-term improvements to a property may include repairs, works for means of
escape in case of fire and other fire precautions works and significant defects
caused by poor management.

Cases Involving Threat of Eviction

Tenants should always report any disrepair or poor conditions that may arise to the
landlord as soon as possible and should put their complaint in writing. In order to
rely on the protection against retaliatory eviction that the Deregulation Act 2015
provides, a tenant must in the first instance approach the landlord in writing with
details of the disrepair or poor conditions; non-emergency cases reported to EH
Housing will normally be handled through the Triage system that encourages
tenants to contact their landlord in writing in the first instance.

If, the landlord responds by issuing a section 21 eviction notice, the tenant should
approach EH Housing to carry out an inspection to verify the need for a repair.

Tenants will need to supply the local authority with evidence that they have put their
complaint in writing to the landlord before the issuing of a section 21 eviction notice.
In such cases EH Housing will arrange to inspect the property within 20 working
days. If the inspection verifies the tenant’'s complaint, the officer will take the most
appropriate course of action as detailed in paragraph 5.2 of this policy. Officers will
need to be mindful of the need to sever a relevant notice if appropriate to invoke
protection from eviction, even if the first course of action would normally be to
engage informally with the landlord to try and resolve the problem(s). Where the
Local Authority serves an Improvement Notice or Notice of Emergency Remedial
Action, the landlord cannot evict the tenant for 6 months using the no-fault eviction

procedure.

Housing Inspections

3.21

General Housing Inspections

The Housing Act 2004 introduced a system for assessing housing conditions,
known as the Housing, Health and Safety Rating System (HHSRS), which is to be
used in the enforcement of housing standards in all types of residential
accommodation.

The system is structured around an evidence based risk assessment procedure,
which considers those hazards that may be present in a dwelling from a list of
29 hazards. The risk that any such hazards may present to the most vulnerable
potential occupant of that dwelling are then used to generate a hazard score. That
score is, on the basis of a numerical value, then classified as a Category 1 hazard
or a Category 2 hazard. Category 1 hazards can further be sub-divided into those
banded A - C. Category 2 hazards can be sub-divided into those falling within bands
D — J and which reflect a lower risk.

Under the Housing Act 2004, Herefordshire Council has a duty to take appropriate
enforcement action where there is a Category 1 hazard, and has the discretionary

9
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power to take appropriate enforcement action where there is a Category 2 hazard.
Therefore, to ensure a consistent approach to housing enforcement by Officers, the
council has adopted a formal policy for enforcement under the Act.

3.2.2 Overcrowding Inspections

HHSRS provisions of the Housing Act 2004 includes ‘crowding and space’ and
these will be used to determine overcrowding in preference to the statutory
overcrowding standard in Part 10 of the Housing Act 1985

The HHSRS operating guide outlines the ideal conditions for space depending on
age and gender mix, and the size and number of the rooms available for sleeping;
these generally mirrors the bedroom standard. Unlike all other housing risks,
crowding and space hazard is assessed in two stages by considering the property
with and without the current occupants.

An Order prohibiting use of the property should only to be served in the event of a
Category 1 hazard where there is “severe overcrowding” (the property lacks 2 or
more bedrooms based on the bedroom standard) and there is a strong threat to
health or safety. In these cases, action should be co-ordinated between all parties
including the landlord, Homeless Prevention Team, Homepoint and Environmental
Health Housing to re-house affected individuals as soon as possible.

Inspection of Houses in Multiple Occupation (HMO)

All Houses in Multiple Occupation (HMOs) and Flats in Multiple Occupation (FMOs) will be
inspected pro-actively on the basis of risk to the occupier(s) using the Environmental
Health Housing’s hazard ranking system.

Proactive inspections will also be a function of the HMO Licensing scheme so that these
properties comply with the Council’s standards and are appropriately managed by a fit and
proper person. The Council is required to inspect and address housing hazards within 5
years of issuing a HMO licence for a property.

In addition to the HHSRS, Herefordshire Council will use Management Regulations under
Section 234 of the Housing Act 2004 to impose duties on landlords and managers in
Houses in Multiple Occupation, whether or not it is subject to licensing. Decisions as to
whether it is appropriate to prosecute landlords for breach of the regulations will be
considered in accordance with the enforcement policy.

10
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Authority to take Action and Powers of Entry

Authority to take action

Herefordshire Council has authorised officers to carry out inspections of dwellings and
HMOs using the Housing, Health and Safety Rating System and relevant housing
Regulations. All officers may act on behalf of the Council where they consider housing
conditions and their associated hazards impact the health and safety of occupants and
visitors or that there have been breaches of relevant housing legislation.

Those officers who have successfully completed training courses accredited by the
Communities and Local Government (CLG) are authorised to sign and serve notices as
detailed in the Environmental Health Housing authorisation document in appendix A.
Where mention is made in this policy to action by the council, the council will act through
its officers in accordance to the level of authorisation given.

Powers of entry under the Housing Act 2004
Section 239 and Part 1 of the Housing Act 2004 enable the Council to carry out inspections
to see if Category 1 or 2 hazards exist.

Before entering the property, 24 hours notice must be given to the owner/landlord and
occupier(s). However, where the Council consider that any premises need to be entered
for the purpose of ascertaining whether an offence has been committed under section 72
(HMO licensing), 95 (selective HMO licensing) or 234(3) (HMO management Regulations)
no prior notice need be given.

Section 240 allows the council to apply to a justice of the peace for a warrant which can
include forced entry.

A person exercising power of entry under the Housing Act 2004 may:

(@) take other persons with them;

(b)  take equipment or materials with them;

(c) take measurements or photographs or make recordings;

(d) leave recording equipment on the premises for later collection;

(e) take samples of any articles or substances found on the premises.

Section 235 gives the council power to require production of documents to enable them to
carry out enforcement functions.

Enforcement Options

Prior to any formal enforcement action, it will be necessary for Environmental Health
Housing to undertake a full investigation into the condition, occupation and ownership of a
property in order to determine on whom a Notice should be served and copies made
available. Where the council intends to serve a Works Notice in respect of long-term
improvements of a property, we shall aim to serve this within one month of the inspection
of the property.
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Enforcement action will be:

Vi)

vii)

viii)

Xi)

xii)

xiii)

Proportionate to the risk to health and safety;

Applied consistently by all officers;

Targeted;

In accordance with any guidance issued by Communities and Local Government.

To consult Hereford and Worcester Fire and Rescue Service as appropriate before
taking enforcement action in respect of prescribed fire hazards in a House in Multiple
Occupation (HMO) and in the common parts of a building containing flats. The
procedure will extend to premises covered by the Regulatory Reform (Fire Safety)
Order 2005 relating to fire authorities and any agreed protocol between the two
authorities;

To consult the council’s Built & Natural Environment (Listed Buildings) Team as
appropriate,

To ensure that inspectors follow the enforcement policy when making enforcement
decisions, that variations from the policy are justifiable in terms of the risk to health
and safety and are taken after full consultation with the appropriate senior officer.
Ensure that all officers are kept up to date with the requirements of the policy;

To maintain documented policy on enforcements. The policy will be reviewed at
regular intervals and when there are relevant changes to the legislation or guidance.
Any review will be considered in accordance with the council’s procedure for
reviewing these Policies and will include consultation with relevant stakeholders;

To ensure that all officers have received suitable training and are confident in carrying
out their duties;

To make the Housing Enforcement Policy or a summary of the policy available to any
interested patrties. (i.e. web site);

To produce any further procedures that promote consistency of enforcement amongst
its officers;

To produce procedures to enable persons aggrieved by officers actions to make
representations to the council;

To consult with the owner and occupier, and any other relevant person prior to
pursuing enforcement action.

It is the policy of Herefordshire Council to ensure that enforcement action is always taken
in a fair and consistent manner and in proportion to the risk to health and safety. To help
achieve this, the council will make reference to guidance from Communities and Local
Government.

Criteria for deciding which level of enforcement to take

When deciding which level of enforcement to take, the Council will consider the following
criteria:

i)
i)

The risk to health and safety

The current occupants and their views
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iii) The turnover rate of tenancies

iv) The likelihood that the property will become occupied by a member of a group who
could be at particular risk.

V) The relevant person’s attitude towards the hazards identified

Vi) The consequences of non-compliance.

vii)  The cost of compliance

viii)  The likely effectiveness of enforcement options under consideration.
iX) The history of past compliance

For the purposes of this policy the “relevant” person can be taken to refer to the individual or
company who could be the subject of enforcement action.

Enforcement options

Enforcement options available to The Herefordshire Council are:

i) To issue Hazard Awareness notices

i) To serve Improvement Notices

i) To serve Prohibition Orders

iv) To take Emergency Remedial Action (not available for Category 2 hazards)

V) To serve Emergency Prohibition Orders (not available for Category 2 hazards)
vi) To make a Demolition Order (not available for Category 2 hazards)

vi)  To declare a Clearance Area (not available for Category 2 hazards)

viii)  Toissue a fixed penalty notice.

The above actions are not exclusive when dealing with the same hazard in the same
premises. However, the council can take a different course of action, or the same course
of action again, if the initial action has not proved satisfactory. Emergency measures are
the exception to the above rule.

For example, where Emergency Remedial Action is required followed by an Improvement
Notice or Prohibition Order, it is considered to be a single course of action.

When taking Enforcement Action the Council will prepare and serve with any Notice or
Order under Part 1 of the Act, or any copy of a Part 1 Notice or Order, a statement of
reasons for the decision to take enforcement action.

The statement will include an explanation as to why a particular course of action is taken
in preference to the other forms of available action.

When enforcement action leads to the Declaration of a Clearance Area, a statement of
reasons must be published after the resolution, declaring that the area will be defined as
a clearance area under Section 289 of the Housing Act 1985.
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A reasonably practicable, proposed enforcement action will be discussed with the relevant
person prior to the service of any notice or order under Part 1 of the Act, and
representations sought.

521

5.2.2

Hazard Awareness Notices (Sections 28 and 29)

A Hazard Awareness Notice under Section 29 (notice relating to a Category 2
hazard) may be a reasonable response to a less serious hazard, where the authority
wishes to draw attention to the desirability of remedial action.

A Hazard Awareness Notice under Section 28 (notice relating to Category 1 hazard,
and no Management Order is in place under Part 4) may be an appropriate course
of action as a means of advising the relevant person that a Category 1 hazard exists
on the residential premises. This would be appropriate in circumstances where
remedial action or prohibition is unreasonable or impractical.

A Hazard Awareness Notice may be the preferred course of action, instead of an
Improvement Notice, where the relevant person has agreed to take remedial action
and the Council are satisfied that the work will be done within a reasonable time
scale.

When taking informal action of any nature, inspectors will clearly differentiate to the
alleged offender what is legally required and what is recommended as good
practice.

In summary, it is The Herefordshire Council’s policy that Hazard Awareness Notices
will be the preferred course of action on residential premises where:

i) the hazard(s) are all of Category 2; or

i) in the case of Category 1 hazards the Council is fully satisfied that the
relevant person will take suitable remedial action within a suitable timescale;
or

iii) the circumstances are such that improvement or prohibition is unreasonable
or impractical.

The service of a Hazard Awareness Notice does not preclude formal action, should
an unacceptable hazard remain.

All notices and accompanied documents will be sent as soon as possible.

Hazard Awareness Notices will be drafted in accordance with the relevant sections
of the Housing Act 2004 as determined by the category of hazards.

Improvement Notices (Sections 11 and 12)

An Improvement Notice under Section 11 will be an appropriate course of action
where a Category 1 hazard exists in a residential premises, where no management
order is in place under Part 4 of the Act. An Improvement Notice served under this
section must be for a Category 1 hazard.

An Improvement Notice under Section 12 may be an appropriate course of action
where a Category 2 hazard exists on residential premises, where no management
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order is in place under Part 4 of the Act. A Notice served under Section 12 requires
the relevant person to take suitable remedial action in respect of the hazard(s).

In summary, Improvement Notices will be the preferred course of action on
residential premises where:

i) There is a Category 1 hazard(s) present

i) There is limited confidence that the relevant person will respond to a Hazard
Awareness Notice within a reasonable time; or

iii) There is no confidence in an unprompted offer by the relevant person to
undertake necessary remedial action associated with that risk (Category 2
only); or

iv) The relevant person will not confirm in writing their unprompted offer to
undertake the necessary remedial action (Category 2 only).

Improvement Notices will be drafted in accordance with Section 13 of the Housing
Act 2004.

When the Notice becomes operative there will be a Local Land Charge on the
premises to which it relates. This means that it will be recorded on the Register of
Local Land Charges kept by the Council. This register is public and anyone can
search for entries upon payment of a fee. House purchasers will normally search
this register.

Inspectors will not issue Improvement Notices unless they are confident that there
is sufficient evidence to defend an appeal against the Notice.

All notices will be accompanied by information on the appeal procedure and the
time limits for such an appeal.

Suspension of Improvement Notices (Section 14)

An Improvement Notice, may, for the operation of the Notice be suspended until a
time, or the occurrence of an event specified in the Notice. The purposes of
suspension will normally be to allow the council to prioritise action. Suspension of
an Improvement Notice may be the preferred course of action where:

)] It is appropriate to wait until a person of a particular description begins, or
cease to occupy the premises; or

i) In the case of an event where a person on whom the notice was served,
does not comply with an undertaking given to the Council.

Revocation or Variation of Improvement Notices (Section 16)

Where the council are satisfied that the Improvement Notice has been complied
with, any such Notice will be revoked. Herefordshire Council may also, at their
discretion, revoke an Improvement Notice where it is deemed that there are special
circumstances (except of a Category 1 hazard), or where (Category 2 hazard) it is
considered appropriate.
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In the case of a notice that applies to more than one hazard, requirement of the
preceding paragraph will apply to each of the hazards individually.

The Council may also vary Improvement Notices in the following circumstances:

i) Where parts of a notice, which relates to more than one hazard have been
revoked, the remainder of the Notice may also be varied as considered
appropriate; or

i) With the agreement of the person on whom the notice was served; or

iii) In the case of a suspended Improvement Notice, so as to alter the time or
event specified that triggers the end of suspension.

Renewal of Suspended Improvement Notices (Section 17)

Suspended Improvement Notices will be approved in accordance with Section 17
Housing Act 2004.

Prohibition Orders (Sections 21 and 22)

A Prohibition Order made under Section 21 may be an appropriate course of action,
where a Category 1 hazard exists on residential premises, where no management
order is in place under Part 4 of the Act. An order made under this section may
prohibit the use of part or all of the premises for some or all purposes, or occupation
by a particular number or descriptions of people.

Section 22 makes an equivalent provision for a Prohibition Order to be made where
a Category 2 hazard exists on residential premises, where no Management Order
is in place under Part 4 of the Act.

Prohibition Orders will be the preferred course of action relevant to the actual
premises where:

i) there may be a serious threat to health and safety and remedial action is
considered unreasonable or impractical, i.e. where the work cannot be
carried out with the tenant in residence; or

i) the dwelling is overcrowded as regard space and/or amenities numbers in
occupation; or

i) where a dwelling presents a serious threat to the health and safety to a
specific group of persons, which is relatively safe for occupation; or

iv) the relevant person will not confirm in writing the unprompted offer of
voluntary prohibition (Category 2 hazards only).

Prohibition Orders will become operative in accordance with Section 22 of the
Housing Act 2004.

When the Notice becomes operative there will be a local land charge on the
premises to which it relates. This means it can be recorded in the Register of Land
Charges kept by the Council. This register is public and anyone may search for
entries in it upon payment of a fee. House purchasers will normally search this
register.
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Inspectors will not issue Prohibition Orders unless they are confident that they have
sufficient evidence to defend an appeal against the Order.

Suspension of Prohibition Orders (Section 23)

A Prohibition Order may, for the operation of the order, be suspended until a time
when the occurrence of events specified in the order have been dealt with.
Suspension of a Prohibition Order is at the discretion of the council and it may be
the preferred course of action when:

i) it is appropriate to wait until a particular circumstance ends, or a person
departs, or ceases to occupy the premises; or

i) in case of an event, where a prohibition notice was served, was not complied
with by an undertaking being given to the council.

Emergency Prohibition Orders (Section 43)

If the council are satisfied that a category 1 hazard exists on any residential
premises, and that the hazard involves an imminent risk of serious harm to the
health or safety of any of the occupiers of those or any other residential premises,
then the making of an Emergency Prohibition Order is a course of action available.

An Emergency Prohibition Order imposes, with immediate effect, prohibition(s) on
the use of any premises in a similar manner to a standard Prohibition Order.
Revocation and Variation of Prohibition Orders (Section 25)

Where the council is satisfied that a hazard, in respect of which a Prohibition or
Emergency Prohibition Order was made, no longer exists, any such order will be
revoked. Herefordshire Council may also, at their discretion, revoke a Prohibition
Order where it is deemed special circumstances exist (in respect of Category 1
hazard), or where (in the case of a Category 2 hazard) it is considered appropriate.

Emergency Remedial Action

Where the council is satisfied that a Category 1 hazard exists on a residential
premises and is further satisfied that the hazard presents an imminent risk of
serious harm to the health and safety of any occupiers, the council will enter the
premises at any time in order to take emergency remedial action.

This power will only be used where there is:
1. an imminent risk of serious harm

2. limited action that could be taken under an Improvement Notice under S.11
or an Improvement Notice that has not been complied with.

Clearance Areas

The council may decide to declare a clearance area where it is satisfied that:

i) Individually, each of the residential buildings in the area contain a Category
1 hazard, and

i) that the other buildings (if any) in the area are dangerous or harmful to the
health or safety of the inhabitants of the area; or
17
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iii) the residential buildings in the area are dangerous or harmful to the health
or safety of the inhabitants of the area as a result of their bad arrangement
or the narrowness or bad arrangement of the streets; and

iv) the other buildings (if any) in the area are dangerous or harmful to the health
or safety of the inhabitants of the area.

The council may decide to declare a clearance area where it is satisfied that:
i) each of the residential buildings in the area contains a Category 2 hazard,

i) that the other buildings (if any) in the area are dangerous or harmful to the
health or safety of the inhabitants of the area.

Prosecution (Section 30 and 32)

Prosecution will (only) be considered as a course of action where there has been a
failure to comply, “without reasonable excuse” with requirements of an operative
improvement notice or prohibition order. The decision or timescale to prosecute
may be influenced by the presence of one or more of the following criteria:

i) where there is a history of similar offences

i) where as a result of failure to comply there is a risk of an accident or a case
of ill-health

i) where there appears to be a reckless disregard for the health and safety of
occupants and/or others;

iv) false information has been supplied wilfully, or there has been an intent to
deceive, in relation to a matter which gives rise to a serious risk;

V) inspectors have been intentionally obstructed in the lawful course of their
duties.

All evidence will be gathered in accordance with the Police and Criminal Evidence
Act 1984 and associated codes of practice.

Before a decision to prosecute is taken the officer, together with the Environmental
Health Service Manager and, where necessary, the council’s solicitor must be
satisfied that both the “Evidential Tests” and the “Public Interest Tests”, as required
by the council’s constitution and as contained within the code for Crown
Prosecutors.

When a prosecution is proposed, the case file will be submitted to the council’s
solicitor as soon as possible for consideration.

Formal Cautions

The purpose of a caution is:

i) To deal quickly and simply with less serious offences.
i) To divert less serious offences away from court

iii) To reduce the chance of repeat offences.
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The following conditions will be fulfilled before a caution is administered:

)] There must be evidence of the suspected offenders guilt to give a realistic
prospect of conviction, and

i) The suspected offender must admit the offence, and

iii) The suspected offender must understand the significance of the formal
caution and give an informed consent to being cautioned.

A formal caution will not be used if there is insufficient evidence to consider taking
a prosecution or where the suspected offender does not make a clear and reliable
admission of the offence. There is no legal obligation for any person to accept the
offer of a formal caution and no pressure will be applied to the person to accept a
caution.

Formal cautions will be used in accordance with Home Office Circular 59/1990. All
Formal Cautions will be issued in accordance with the council’'s scheme of
delegated powers.

Where a person declines the offer of a formal caution, the appropriate officer will
reconsider the case.

Works in default (Section 31, Schedule 3)

The council may in certain circumstances carry out works detailed in an Improvement
Notice. Such action may be taken with or without the agreement of the person on whom
an Improvement Notice was served.

When taking action with the agreement of the person on whom an Improvement Notice
has been served, the council may take any action that is required in relation to the Notice.
However, taking action by agreement, will only generally be considered where it is felt that
the relevant person is for whatever reason incapable of organising, executing and
overseeing the necessary works. Any such work undertaken will be at the expense of the
person on whom the Improvement Notice was served.

Taking action without the agreement of the person on whom an Improvement Notice has
been served, will be considered as a course of action in any of the following circumstances:

i) where a person has failed without “reasonable excuse” to comply with the
requirements of an Improvement Notice,

i) reasonable progress, in relation to the requirements of the Notice is not being made
Power to charge for enforcement action (Section 49)

The Housing Act 2004 allows councils to charge for taking enforcement action. Some other
legislation also allows councils to recover costs for officer’s time and expenses needed to
determine what works need to be carried out in default. It will be the policy of Herefordshire
Council to make a reasonable charge for taking enforcement action in the following
circumstances:

i) where the relevant person has failed to fulfil an undertaking to carry out the
necessary works appertaining to hazard(s) (for example in a formal consultation
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letter) or to carry out a Prohibition which otherwise would have been the subject of
formal enforcement,

i) where the relevant person has failed to comply, without reasonable excuse, with
the requirements of an Improvement Notice, Prohibition Order or Demolition Order,
or

i) in the case of emergency remedial action or an Emergency Prohibition Order, where

matters giving rise to the hazard(s) were reasonably foreseeable and/or due to the
failure to suitably manage the premises.

The Environmental Health Housing Service will recover costs and fees when formal action
is taken where it is reasonable to expect the owner to pay for the charges in the
circumstances. Costs will be charged at full cost recovery in accordance with the
Environmental Health and Trading Standards fees and charges document published on
the Council’'s website. There will be discretion to waive the charge when it is not
reasonable to expect a person to pay for the enforcement action taken i.e. where the
reason for the charge was outside of the control of the person charged or persons acting
on their behalf. Where expenses are to be charged they will be made relating to all stages
of enforcement as detailed in Section 49 in the Housing Act 2004.

Expenses will be recovered in accordance with Section 50 of the Housing Act 2004, by a
demand for payment of the charge.

At the time that the demand becomes operative, the sum recoverable together with the
interest accrued will, until recovered, be registered as a local land charge on the premises
concerned. Interest will be added to outstanding charges at 4% above the current Bank of
England base rate annually using a daily compound interval.

Power to recover certain expenses (Schedule 3)

The council is given powers to carry out works in default where a person has been required
to do works but has failed to do so. The work in default powers are provided in the
legislation being used in relation to a case.

In most circumstances a person will be given notice of the council's intention to carry out
works in their default. The cost of the works will be recovered in accordance with the
relevant statutory provisions. It should be noted that such charges are an addition to the
administrative and other costs to be recovered as laid out above.

Expenses will be recovered by demanding a payment of the charge. At the time that the
demand becomes operative, the sum recoverable together with the interest accrued will,
until recovered, be registered as a local land charge on the premises concerned. Interest
will be added to outstanding charges at 4% above the current bank rate calculated on a
daily basis.
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Houses in Multiple Occupation

Licensing of Houses in Multiple Occupation

Part 11 of the Housing Act 2004 covers the Mandatory and Discretionary Licensing of
Houses in Multiple Occupation.

The Housing Act 2004 Section 254 provides a new definition of an HMO.

A “House in Multiple Occupation” means a dwelling, or part of a building:

. that is occupied by more than 1 household sharing an amenity such as bathroom,
toilet or cooking facilities (the standard test); or

. is occupied by more than one household, which is a converted building, which does
not entirely comprise self-contained flats (whether or not they are sharing
amenities); (the self contained flat test) or

. comprises entirely of converted self-contained flats and the standard conversion
does not meet that required by the 1991 Building Regulations and more than one
third of the flats are occupied under short tenancies. (the converted building test).

Exemptions

Certain types of buildings will not be HMOs. These include:

i) Managed or owned by a public body (such as the NHS or Police) or a local Housing
Authority or a Registered Social Landlord.

i) Where the residential accommodation is ancillary to the principal use of the building
e.g. religious establishments, conference centres etc.

iii) Entirely occupied by freeholders or long leaseholders and their households.

iv) Occupied by no more than two households each of which comprise a single person
(i.e. two person flats).

Licensing and the link with Housing Health and Safety Rating System

HMO Licensing is linked to the HHSRS. Section 55 gives local authorities a duty to ensure

that there are no Category 1 hazards in an HMO within 5 years of licensing.

HMO Declarations

Under Section 255 where the council is satisfied that a building or part of a building is being
occupied by persons as their only or main residence which has a mixture of uses, the
council can declare the building an HMO.

Mandatory Licensing of HMOs
Mandatory Licensing applies to three or more storey properties occupied by five or more
persons comprising of two or more households.

Storeys include basements, attics, commercial units and mezzanine floors. Mixed used
properties will be counted by storey e.g. shop ground floor with two storey HMO above
equals a three storey HMO.
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For the purpose of HMO Licensing, a person includes children from birth.

It is an offence, under section 72 to operate a HMO that should be licensed under the
provisions of Part 2 without a licence.

Temporary Exemption from Licensing

Under Section 62 the council may grant a Temporary Exemption Notice (TEN) where it is
satisfied that the owner is taking steps to stop using the property as an HMO e.g. if the
owner has applied for planning permission to convert the property back into a single family
dwelling.

A TEN can be granted for a maximum of 3 months but in exceptional circumstances may
be granted for a further 3 months. No more than two consecutive TEN’s can be granted.

Applications for Licences

Under Section 63, a person owning or managing an HMO which is required to be licensed
must apply to The Herefordshire Council for a Licence for each property. Charges for a
HMO licences or re-licence will be reviewed at least every 3 years in line with current
guidance from Communities and Local Government and published on the Councils
website.

Herefordshire Council must grant a licence if it is satisfied that:

. The HMO is reasonably suitable for occupation by the number of persons permitted
on the Licence.

. The Licence Holder is a fit and proper person.

. The proposed Licence Holder is the most appropriate person to hold the ILicence.

. The proposed manager, if not the licence holder is fit and proper and the proposed

management arrangements are satisfactory, including that the person involved in
the management of the house is competent and the structures and fundings for the
management are suitable.

Fit and Proper Person

Under section 66, the local Authority has to decide whether a Licence Holder or Agent is

fit and proper.

The Council must have regard amongst other matters to:

. Any previous convictions relating to violence, sexual offences, drugs or fraud.

. Whether the proposed Licence Holder has contravened any laws relating to housing
or landlord and tenant issues

. Whether the person has been found guilty of unlawful discrimination practices

. Whether the person has managed HMO’s otherwise in accordance with any

approved Code of Practice.

Relevant convictions do not automatically mean a person cannot be deemed fit and proper.
The Council must give consideration to any convictions alongside a Landlord taking
training or engaging with Council initiatives.
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Additional Licensing

Herefordshire Council’'s additional licensing scheme under Section 58 of the Housing Act
2004 came to an end in April 2009. There is currently no intention to reinstate an additional
licensing scheme in Herefordshire.

Refusal of Licence

If under Section 64, the council is not satisfied that it cannot grant a licence under the
above conditions then it must refuse to grant the Licence and make an Interim
Management Order. The council must give the applicant reasons in writing and allow 14
days for representations.

Appeals

All appeals against licensing, (fit and proper person), TEN’s and HMO declarations will go
to the Residential Property Tribunal which is part of the Lands Tribunal.

An appeal may be made if the cCouncil:

" Refuse to grant a licence

" Grant a licence but impose conditions
. Vary a licence

. Revoke a licence,

. Refuse to vary or revoke a licence.

There is a 28 day appeal period.

Contents of Licence

Under Section 67and Schedule 4 of the Housing 2004 an HMO Licence will specify the
maximum number of occupants who may occupy the HMO.

It will always include conditions requiring the Licence Holder to:

. Produce a Gas Safety Certificate on an annual basis

. Keep electrical appliances and furniture in a safe condition and supply on demand
to the council a declaration to that effect.

. Ensure smoke alarms and any other fire detection is kept in proper working order
and supply on demand a declaration as to the condition and positioning of the
alarms.

. The occupiers will have a written statement of terms on which they occupy the
property.

Further conditions can be attached to the Licence regarding work required within specified
periods to meet the Authority’s adopted standards for the number of occupants.

A Licence may also include conditions relating to:
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" The management of the house, including taking such steps within reason to deal
with anti-social behaviour of the occupants and people visiting the property.

" The condition of the house, its contents and the amenity standards other than those
under the HHSRS.

" A requirement to carry out specific works or actions within such time as is specified
in the Licence.

" A requirement for landlords to attend training courses relating to the Codes of
Practice.

" Management Regulations setting out general requirements as to the management

of properties.

Where there are hazards in the HMO these will be dealt with by the HHSRS provisions
rather than Licensing.

Breaches of Licence Conditions

Under Section 72 the Licence Holder or Manager of an HMO who allows it to be occupied
by more persons than the Licence permits, commits an offence and is liable to a fine up to
£20,000. Breaching Licence conditions is also an offence and fines are up to a maximum
of £5,000. Prosecution of these offences is without prejudice to the Council’'s power to
revoke the Licence.

Duration of Licence

Under Section 68 a Licence will normally last for 5 years but the Council can grant a 12
month licence where there are management or structural issues to be resolved.
Variation/Revocation/Cessation of Licence

Under Sections 69 and 70 variations may be done by agreement, but the council may not
impose higher or different standards than the original Licence except if new amenity
standards are prescribed by regulations. Licences may be revoked by agreement and
automatically cease after 5 years or within a specific period.

A Licence ceases to be in force on the death of the Licence Holder and for the first three
months following their death. The HMO is not licensable within that period, the Council
can grant a TEN. After this period a new Licence application must be submitted or the
council must make an Interim Management Order.

Other than in those circumstances a licence may be revoked if:
. There has been a significant breach of licence conditions

. Or the Licence Holder and others involved in the management of the house are no
longer fit and proper persons.

. Or the property ceases to be a HMO subiject to licensing.

. Or the council would not have granted a new licence for the HMO at the time it
terminates the licence because of reasons relating to the structure of the HMO
which would render the property unsuitable for licensing on similar terms.
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On revocation of a licence (unless this is because the HMO no longer requires Licensing)
the council must grant another licence or make an Interim Management Order.

On receipt of an application for a licence for a House in Multiple Occupation, Herefordshire
Council will carry out all necessary checks as soon as practicable.

Charges for advice

A charge at full cost recovery will be made for advisory inspections to managers or
landlords of HMOs which are not subject to mandatory licensing. Advice and guidance to
such persons by telephone, email or letter will also be chargeable at full cost recovery
should this total over 1 hour in any calendar month.

Landlords of licensed / licensable HMOs will be exempt from advisory charges, as they
are already incorporated in the calculation of the HMO license fee.

Interim or final empty dwelling management orders and compulsory purchase

Subject to prescribed exceptions, Herefordshire Council may seek authority from a
Residential Property Tribunal to make Interim or Final Empty Dwelling Management
Orders (EDMO).

This course of action will only be pursued:

. if a dwelling has been wholly unoccupied for at least six months or such longer
period as may be prescribed.

. if there is no reasonable prospect of it becoming occupied in the near future.

. if an Interim EDMO is made, there is a reasonable prospect that the dwelling will

become occupied.

. if Herefordshire Council has made reasonable effort to notify the relevant owner
that they are considering making an Order and to ascertain from him (if any) what
action he is taking, or is intending to take, to ensure that the dwelling is occupied.

. if any prescribed requirements have been complied with.

The council reserves the right to consider the option of compulsory purchase where it is
appropriate to do so.
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Private Rented Sector (England) Regulations 2020

Housing Act 2004

The Housing and Planning Act 2016 provides powers that permit local authorities
to impose a civil penalty of up to £30,000 as an alternative to prosecution for a
range of offences under the Housing Act 2004, and where a landlord or property
agent has breached a banning order under the Housing and Planning Act 2016.
The policy and guidance document titled “Civil penalty as an alternative to
prosecution under the Housing Act 2004” published by Herefordshire Council on its
website should be read in conjunction with this policy in respect of processing and
determination of the financial penalty amount.

Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020
Introduction

This policy explains how the Council will extend its Civil Penalty powers under the
Electrical Safety Standards in the Private Rented Sector (England) Regulations
2020 “the Electrical regulations” to serve Civil Penalty Notices on non-compliant
landlords and managing agents for failing to provide an Electrical Safety Certificate
to tenants and at the request of the Council. The approach set out in this policy
aligns with the Council’s Policy for imposing financial penalties under the Housing
Act 2004 and Housing and Planning Act 2016 detailed in paragraph 11.1.1 above
and should be read in conjunction with this policy in respect of processing and
determination of the financial penalty amount.

The Electrical Safety Standards in the Private Rented Sector (England) Regulations
2020 (the Regulations) came into force on 1 June 2020 and were released in two
phases:

e For new tenancies granted from 1 June 2020, from 1 July 2020.
e For existing tenancies, from 1 April 2021.

Their purpose is to require landlords to ensure that electrical installations in rented
properties are safe, by having them inspected and tested by a qualified and
competent person, at least every five years, and providing a copy of the electrical
safety report to their tenants and if requested to their local council. Under these
Regulations, the local housing authority can require landlords to carry out remedial
works or even arrange for the repairs to be done and to recover the cost from the
landlord. The level of penalty for landlords who do not comply is up to £30,000, and
section 5 contains information about how we will decide what the level will be.

Duties of private landlords in relation to electrical installations

Under the Regulations, a private landlord who grants or intends to grant a specified
tenancy, which is not an excluded tenancyl must:

e Ensure that the electrical safety standards are met during any period when the
premises are occupied (as set out in the 18th edition of the Wiring Regulations
(British Standard 7671).

e Ensure every electrical installation in the premises is inspected and tested at
least every 5 years by a qualified and competent person; and
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e Ensure the first inspection and testing is carried out:
o before the tenancy commences in relation to a new specified tenancy; or
o by 1st April 2021 in relation to an existing tenancy.

11.2.4 Under the same Regulations, following the inspection and testing required a private
landlord must:

e obtain a report from the person conducting that inspection and test, which gives
the results of the inspection and test and the date of the next inspection and
test,

e supply a copy of that report to each existing tenant of the premises within 28
days of the inspection and test,

e supply a copy of that report to Local Authority within 7 days of receiving a
request in writing for it from that authority,

e retain a copy of that report until the next inspection and test is due and supply a
copy to the person carrying out the next inspection and test, and

e supply a copy of the most recent report to any new tenant before that tenant
occupies those premises; and any prospective tenant within 28 days of receiving
a request in writing for it from that prospective tenant.

11.2.5 Where a report giving the results of the inspection and test (see below) indicates
that a landlord is or is potentially in breach of the duty to ensure that the electrical
safety standards are met during any period when the premises are occupied, and
the report requires the landlord to undertake further investigative or remedial work,
the private landlord must:

e ensure that further investigative or remedial work is carried out by a qualified
person within 28 days (or the period specified in the report if less than 28 days)
starting with the date of the inspection and testing,

e obtain written confirmation from a qualified person that the further investigative
or remedial work has been carried out, and

e supply that written confirmation, together with a copy of the report under sub-
paragraph (3)(a) of the Electrical Regulations which required the further
investigative or remedial work to each existing tenant of the residential premises
and to the Council within 28 days of completion of the further investigative or
remedial work.

11.2.6 Where further investigative work is carried out and the outcome of that further
investigative work is that further work is required, the landlord must repeat the steps
above in respect of that further investigative or remedial work.

Results of the inspection and test

11.2.7 The following codes are used to indicate where a landlord must undertake remedial
work:

e Code C1 — danger present and risk of injury.

e Code C2 - potentially dangerous.

e Code C3 - improvement recommended.

e Further investigation (FI) — further investigation required without delay.
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11.2.8

11.2.9

11.2.9

11.2.10

11.2.11

V.2.3

If the report contains a code C1, C2 or FI, then the landlord must ensure further
investigative or remedial work is carried out by a qualified person within 28 days, or
less if specified in the report. As regards C3 codes, we will not require landlords to
undertake remedial work but we may draw the recommended improvement to their
attention.

Electrical Safety offences under the Electrical Regulations

Electrical Safety offences under the Electrical Regulations are where the Council is
satisfied, beyond reasonable doubt, that a private landlord has breached a duty
under Regulation 3 (Failing to meet any duty as a private landlord), or has failed to
comply with a remedial notice served under Regulation 3(1)(a), (1)(b), (1)(c), (4) or
(6) of the Electrical Safety Standards in the Private Rented Sector (England)
Regulations 2020.

Enforcement of the Regulations

If the Council are satisfied that the landlord is in breach of the requirements and the
report doesn’t indicate urgent remedial action is required, they have a duty to serve
a remedial notice under the Regulations. Breaching the remedial notice may result
in the Council serving a financial penalty.

Remedial Action

If the Council have reasonable grounds showing that the landlord has breached the
regulations the Council must serve a remedial notice on the landlord within 21 days
of deciding that it has reasonable grounds for service. The notice includes:

e the remedial action that is required to be undertaken within 28 days of service,

e details of how to make representations to the Council, and

e explanation of the penalties (including the potential maximum penalty) that may
result from non-compliance.

The landlord may make written representations against such a notice within 21
days, if made the notice is suspended until the representations have been
considered. The Council must consider any representations and confirm that
outcome of those considerations, in writing, within 7 days of the end of the
representation period.

A landlord must comply with a remedial notice where either no representations are
made, or the notice is confirmed (after consideration of the representations) unless
they are able to claim that they have taken all reasonable steps e.g. Providing
evidence that the tenant has prevented access. If the landlord fails to comply with
a remedial notice the Council may undertake the required remedial work
themselves if the tenants agree.

Before doing so, the Council must be satisfied on the balance of probability that
there has been a breach of the remedial notice. Before work starts the Council must
serve a notice of intention to take remedial action on the landlord. The notice
includes:

e the nature of the proposed remedial work,
e the date when the work will be undertaken, and
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e information on the right of appeal against the decision to do the work.

The Council must arrange for an authorised person to undertake the remedial work
within 28 days of the end of the intention to take remedial action notice expiry date
(or within 28 days after confirmation of notice, if appealed). The tenants must be
given at least 48 hours' notice before the remedial works starts. A landlord may not
be in breach of the Remedial Notice if they can evidence that they have taken all
reasonable steps to comply with that duty.

Where the landlord is prevented from entering property for the purposes of the
Remedial Notice by the tenant or tenants of that property, the landlord will not be
considered to have failed to have taken all reasonable steps to comply with the
Remedial Notice. To support this defence evidence of attempted appointments and
refused access will be required.

Urgent Remedial Action

Where an electrical report indicates that urgent action is required and the Council
is satisfied that the landlord is not undertaking the necessary work, they may
arrange (with the consent of the tenants) for an electrician to undertake the urgent
work.

The tenants must be given at least 48 hours' notice of the date to carry out the work.
The Council must issue an urgent remedial action notice to the private landlord and
every occupier either prior to or up to 7 days from the date when the remedial action
commences. The urgent remedial action notice must include:

e the nature of the urgent remedial action required,
e the date when the urgent work is or has been started, and
e information on the right of appeal against the decision to do the work.

Recovery of the Costs of Remedial Work

The Council may issue a demand to recover costs from the private landlord relating
to remedial works undertaken which becomes payable after 21 days from the day
of issue unless an appeal is submitted.

Financial Penalties

Where the Council is satisfied, beyond reasonable doubt, that a private landlord has
breached a duty under regulation 3 (see 1.2), the Council may impose a financial
penalty (or more than one penalty in the event of a continuing failure) in respect of
the breach. The financial penalty may be of such amount as the Council imposing
it determines; but must not exceed £30,000.

In determining the civil penalty amount for offences under the electrical regulations,
the Council has had regard to the non-statutory guidance published by the Ministry
of Housing, Communities and Local Government (MHCLG) and has updated and
adopted its existing Civil Penalty Policy to include offences under the regulations.

Therefore the Council’s policy on Civil Penalties under the Housing Act 2006 (as
amended by the Housing and Planning Act 2016) and associated scoring matrixes
will also apply to civil penalties issued in respect of breaches of regulation 3 of
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Electrical Safety Standards in the Private Rented Sector (England) Regulations
2020 unless otherwise specified.

Right of Appeal

A landlord can appeal to the First-Tier Tribunal within 28 days from the day the
Remedial Notice is served. The Tribunal may allow an appeal to be made after this
date if it is satisfied that there are good reasons for the failure to appeal on time.
The Tribunal may confirm, quash or vary notices served by the Council.

Landlords can appeal on the grounds that all reasonable steps had been taken to
comply or reasonable progress had been made towards compliance with the notice
when the Council gave notice of their intention to enter and take the remedial action.

Inspection and testing by a qualified and competent person

The Regulations require landlords to have the electrical installations in their
properties inspected and tested by a person who is qualified and competent, at least
every 5 years. Guidance has been produced by the electrical safety industry that
covers how landlords can choose a qualified and competent inspector and tester.
This includes, but is not limited to:

e Electrical Safety Roundtable, and
e Registered Competent Person Electrical single mark and register.

The electrical safety industry has established competent person schemes.
Membership of these will not be compulsory to ensure there is no further pressure
placed on the industry, nor undue burden placed on inspectors and testers.

When commissioning an inspection, in order to establish if a person is qualified and
competent landlords can:

e check if the inspector is a member of a competent person scheme; or

e require the inspector to sign a checklist certifying their competence, including
their experience, whether they have adequate insurance and hold a qualification
covering the current version of the wiring regulations and the periodic inspection,
testing and certification of electrical installations.
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The Smoke and Carbon Monoxide Alarm (England) Regulations 2015

Introduction

The Smoke and Carbon Monoxide Alarm (England) Regulations 2015 introduces the
following requirements for all landlords during any period beginning on or after 15t October
2015 when the premises are occupied under the tenancy:

a) asmoke alarm is equipped on each storey of the premises on which there is a room
used wholly or partly as living accommodation;

b) a carbon monoxide alarm is equipped in any room of the premises which is used
wholly or partly as living accommodation and contains a solid fuel burning
combustion appliance; and

c) checks are made by or on behalf of the landlord to ensure that each prescribed
alarm is in proper working order on the day the tenancy begins if it is a new tenancy.

Enforcement
Where the local housing authority has reasonable grounds to believe that:

e there are no or insufficient number of smoke alarms or Carbon Monoxide Detectors
in the property as required by the regulations; or

e The Smoke Alarms or Carbon Monoxide Detectors were not working at the start of
a tenancy or licence;

then the authority shall serve on the landlord in a method prescribed by the regulations, a
Remedial Notice detailing the actions the landlord must take to comply with the
Regulations.

If after 28 days the landlord has not complied with the Remedial Notice a penalty charge
shall be levied through a penalty charge notice.

Principles to be followed in determining the amount of a Penalty Charge

Where a local housing authority is satisfied, on balance of probabilities, that a landlord on
whom it has served a remedial notice is in breach of the duty under the Smoke and Carbon
Monoxide Alarm (England) Regulations 2015, the authority may require the landlord to pay
a penalty charge of such an amount as the authority may determine. The amount of the
penalty charge must not exceed £5,000.

The amount of penalty applied shall be based upon a sum of the following elements:

a) The costs associated with officer time to investigate and enforce the regulations for
the specific case, being calculated at an hourly rate including full cost recovery;

b) The anticipated typical administration costs of the Council associated with
enforcement of the penalty, including works in default, £250;

C) The anticipated typical costs for recover of the penalty, £250;
d) A reduction if the penalty is paid within 14 days;

e) A deterrent element (as set out in 12.4 below).
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The recovered penalty charge elements a to d above shall be used by the council to offset
the service costs. The recovered penalty charge element e above shall be used to provide
appropriate financial assistance to improve private sector rented properties to the benefit
of vulnerable tenants.

Level of Penalty Charge
The cost recovery element of the penalty shall be as follows:

a) Officer costs calculated at an hourly full cost recovery rate;
b) A £250 administration fee; and

c) A £250 cost recovery fee, unless paid within 14 days.

The deterrent element of the penalty shall be as follows:

a) A £500 base sum;

b) For landlords who have been subject to single previous formal action under Housing
Act 2004 or other housing legislation, an additional £1000;

C) For landlords who have been subject to more than one case of formal action under
the Housing Act 2004 or other housing legislation, an additional £2500.

Recovery of Penalty Charge

The local housing authority may recover the penalty charge as laid out in the Regulations.

Appeals in relation to a penalty charge notice

The landlord can request in writing, in a period that must not be less than 28 days
beginning with the day on which the penalty notice was served, that the local housing
authority review the penalty charge notice. The local housing authority must consider any
representation and decide whether to confirm, vary or withdraw the penalty charge notice.
A landlord who is served with a notice confirming or varying a penalty charge notice may
appeal to the First-tier Tribunal against the local housing authority’s decision.
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Protection from Eviction Act 1977

EH Housing provides advice and assistance to private sector tenants in the county who
have been unlawfully evicted or are suffering from harassment, intimidation, abuse or
threats to evict from their landlord. This part of the policy sets out what Environmental
Health Housing (EHH) may do to prevent unlawful evictions and to support those who are
unlawfully evicted. It also in general terms refers to complementary services offered by the
Housing Solutions Team (HST) to prevent homelessness.

Scope of the policy

13.2.1 This part of the policy covers unlawful eviction, harassment to evict, threats and
abuse to evict and intimidation to evict.

13.2.2 This part of the policy refers to private sector tenants within the county of
Herefordshire. This means the property they rent is within the county boundaries of
the Herefordshire.

Legislative framework

13.3.1 This part of the policy is based on the discretionary powers available under the
Protection from Eviction Act 1977. This policy covers unlawful eviction and
harassment as defined in Part 1 of The Protection from Eviction Act 1977.

13.3.2 Part 1 of The Protection from Eviction Act states:

“(2) If any person unlawfully deprives the residential occupier of any premises of his
occupation of the premises or any part thereof, or attempts to do so, he shall be
guilty of an offence unless he proves that he believed, and had reasonable cause
to believe, that the residential occupier had ceased to reside in the premises.

(3) If any person with intent to cause the residential occupier of any premises—
(a) to give up the occupation of the premises or any part thereof; or

(b) to refrain from exercising any right or pursuing any remedy in respect of
the premises or part thereof; does acts calculated to interfere with the peace
or comfort of the residential occupier or members of his household, or
persistently withdraws or withholds services reasonably required for the
occupation of the premises as a residence;

he shall be guilty of an offence.”

13.3.3 The council has discretionary powers under the Landlord and Tenant Acts 1985
and 1987, which may be advised upon where appropriate by EHH or HST.

Referrals to Herefordshire Council

13.4.1 Referrals to Herefordshire Council can be made either directly by the individual
affected or by a referral from another council department. Referrals may also be
accepted from the police, solicitors or an advice centre. Complaints to the council
are initially actioned by either EHH or HST in line with the current joint working
protocol for dealing with harassment and illegal eviction complaints under the
Protection from Eviction Act 1977.
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13.5.1 Tenants accessing the service will be offered advice on their rights and their security
of tenure and the correct procedure for eviction.

13.5.2 Prevention action which may be taken may include:
e Advice on harassment and illegal eviction;
e Advice on legislation cover landlord and tenant relations;
e Advice on civil damages and legal process;
e Advice on housing benefits and benefits available;

e Advice to leaseholders concerning service charge issues and rights to obtain
information concerning their service charge accounts.

13.5.3 EHH or HST may, with the permission of the tenant, contact the landlord and make
them aware of the correct procedure and their obligations under legislation. This
contact could be made in person, over the telephone or in writing.

13.5.4 Where the tenant and landlord agree, HST may offer to be present at meetings, to
encourage communication and dialogue between the tenant and the landlord, and
make both parties aware of their rights and obligations.

Intervention

13.6.1 EHH or HST may refer the case to other council departments for remedy if this is
suitable.

13.6.2 EHH or HST may issue warning for potential cases of harassment in the form of a
formal letter, outlining the complaint, and reminding the landlord of their duties and
the legislation.

Legal proceedings

13.7.1 Legal proceedings under the Protection from Eviction Act 1977 can be either
criminal or civil proceedings. Local authority powers under the Protection from
Eviction Act 1977 are discretionary. Legal proceedings, if undertaken, will be the
last resort and will not be suggested unless the case passes evidential and public
interest tests set out in The Code for Crown Prosecutors and Herefordshire
Council’'s General Enforcement Policy.

13.7.2 The legislation allows for a complainant to take a private prosecution, although in
most cases legal aid will not be available.

13.7.3 The council will only consider bringing a prosecution where the evidence is sufficient
to indicate the likelihood of a successful prosecution and where it is in the public
interest.

13.7.4 An investigation by EHH will take place before prosecution is considered. During
the investigation, evidence will be collected about the alleged offence and a case
built. All evidence must be able to be used in court and reliable. The Code for Crown
Prosecutors and the Councils own overarching enforcement and prosecution policy
will be used to ensure these requirements are considered.
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13.7.5 It must be in the public interest for the case to be taken to court. The Code for Crown
Prosecutors and the Councils own overarching enforcement and prosecution policy
will be used to ensure these requirements are considered.

13.7.6 Officers from EHH with the assistance of the council’s Legal Services if necessary
will make an assessment if the evidential test and public interest test have been
passed, as outlined in The Code for Crown Prosecutors and the Council’s own
overarching enforcement and prosecution policy. The Council’s Legal Services will
in all cases before proceeding to court be asked to examine the evidence and
review the decision.

13.7.7 When a prosecution file has been opened, tenants will be made aware of the
outcome of the investigation. This will be done formally in writing.

13.7.81f a decision is made not to continue to investigate the complaint, the written
response will detail why, and may include other options to remedy the situation.
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14.0 Domestic Minimum Level of Energy Efficiency

14.1 Introduction

14.1.1 The Energy Efficiency (Private Rented Property) (England and Wales)
Regulations 2015 (as amended) (EER) are designed to tackle the least energy
efficient properties in England and Wales — those rated F or G on their Energy
Performance Certificate (EPC). EER establishes a minimum standard for both
domestic and non-domestic privately rented property, effecting new tenancies
from 1 April 2018.

14.1.2 Officers of Herefordshire Council EHTS service are authorised to check for
different forms of non-compliance with the Regulations including:

e from 1 April 2018 whether the property is sub-standard and let in breach of
Regulation 27 (which may include continuing to let the property after 1 April
2020);

e where the landlord has registered any false or misleading information on the
government’s “National PRS Exemptions Register”, or has failed to comply
with a compliance notice.

14.1.3 We intend to identify landlords that are not meeting the minimum requirements
and determine if it is then appropriate to make a financial penalty and whether or
not that penalty is published. In addition we will advise landlords what actions is
necessary for them to take in order for them to be compliant.

14.2 Government Guidance

14.2.1 The Department for Business Energy and Industrial Strategy have produced
guidance published in 2017 and updated in May 2020;

Guidance for landlords of domestic private rented property on how to
comply with the 2018 ‘Minimum Level of Energy Efficiency’ standard (EPC
band E)

Herefordshire Council has taken due regards to this guidance in setting its
enforcement policy for minimum energy efficiency standards.

14.3 Purpose and Scope

14.3.1 In accordance with Regulation 34 and 35 Local Authorities are responsible for
enforcing the minimum level of energy provisions within their area. The purpose of
this section of the housing enforcement policy is to describe how officers of
Herefordshire Council will enforce the Regulations in respect of domestic privately
rented property.

14.3.2 In the first instance Herefordshire Council will serve Compliance Notices on
landlords suspected of renting properties that fall short of the minimum energy
efficiency standard (i.e. properties with an EPC of F or G) to require information to
help determine whether there has been a criminal breach.
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14.3.3 The Council will consider serving Penalty Notices where a landlord fails to
respond to a Compliance Notice.

14.3.4 The Council may, in circumstances where a landlord has a good history of
complying with housing related regulatory requirements, decide to give an
informal opportunity for them to comply. The Council will offer advice how the
standards can be met and request landlords to register an exemption if
appropriate. Landlords will be given an appropriate time to make the necessary
changes but will be warned that if they continue to be in breach after the time
given, an investigation will follow and formal enforcement action will be
considered.

14.3.5 The Council will check the National PRS Exemptions Register, and if it believes a
landlord has registered false or misleading information it will consider serving a
financial and publication penalty.

14.3.6 If offences under these regulations are committed the Council will, where
appropriate, serve a Penalty Notice. This policy provides guidance for officers on
how to determine the appropriate penalty. See paragraph 14.4 below.

14.3.7 Under regulation 39 the Local Authority may publish some details of the landlord’s
breach on a publicly accessible part of the PRS Exemptions Register.
Herefordshire Council will place the information on the register at the appropriate
time, for a minimum of 12 months.

14.3.8 The Landlord has the right to ask for a Penalty Notice to be reviewed under
Regulation 42. Any request for review must be submitted to the Council within one
calendar month of the Penalty Notice being served. Requests for review after the
prescribed time will be considered at the Council’s discretion

14.4 Determining the level of a financial penalty

14.4.1 Under Regulation 40 of The Energy Efficiency (Private Rented Property) (England
and Wales) Regulations 2015 the maximum level of penalty varies according to
the type of breach.

14.4.2 Where the Local Authority decides to impose a financial penalty, they have the
discretion to decide on the amount of the penalty, up to maximum limits set by the
Regulations. The maximum penalties are as follows:

(@) Where the landlord has let a sub-standard property in breach of the
Regulations for a period of less than 3 months, the Local Authority may
impose a financial penalty of up to £2,000 and may impose the publication
penalty.

(b)  Where the landlord has let a sub-standard property in breach of the
regulations for 3 months or more, the Local Authority may impose a
financial penalty of up to £4,000 and may impose the publication penalty.

(c) Where the landlord has registered false or misleading information on the
PRS Exemptions Register, the Local Authority may impose a financial
penalty of up to £1,000 and may impose the publication penalty.
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(d)  Where the landlord has failed to comply with compliance notice, the Local
Authority may impose a financial penalty of up to £2,000 and may impose
the publication penalty.

14.4.3 Herefordshire Council will use following matrix as a guide to officers to determine
the appropriate penalty;

Low culpability High culpability Notes
Low harm 25% 50% % = proportion of
maximum penalty
High harm 50% 100%

14.4.4 Factors affecting culpability:

e High: Landlord has a previous history of non-compliance with housing related
regulatory requirements and/or Landlord has failed to comply with requests to
comply with these regulations. Knowingly or recklessly providing incorrect
information in relation to exemptions to these regulation

e Low: First offence under these regulations, no previous history of non-
compliance of with Housing related regulatory requirements. Complex issues
partially out of control of the landlord have led to non-compliance.

14.4.5 Factors affecting Harm:

e High: Very Low EPC score. Vulnerable tenants occupying property for an
extended period of time since non-compliance.

e Low: No vulnerable tenants, Higher EPC score close to minimum accepted EPC
rating.

14.4.6 Tables to show penalty for each type of offence:

@) Breach is less than 3 months: MAX £2,000

Low culpability High culpability
Low harm £500 £1,000
High harm £1,000 £2,000
(b) Breach is more than 3 months: MAX £4,000
Low culpability High culpability
Low harm £1,000 £2,000
High harm £2,000 £4,000
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(c) Providing False and Misleading information; MAX £1,000

Low culpability High culpability
Low harm £250 £500
High harm £250 £1,000

(d) Failing to comply with a Compliance Notice; MAX £2000

Low culpability High culpability
Low harm £500 £1,000
High harm £1,000 £2,000

14.4.7 If two or more Penalty Notices apply the combined Maximum per property per
breach will be £5000

14.5 Aggravating and Mitigating Factors
14.5.1 Officers may wish to adjust the penalty from that determined in the matrix, if there
are particular aggravating or mitigating factors.

14.5.2 Factors may come to light as part of the investigation for the offences these
adjustments will be made and included in the Financial Penalty. Details of these
factors will be included in the Penalty Notice.

14.5.3 In addition factors may be provided in representations from a landlord in their
request to review after the Penalty Notice has been served.

14.5.4 Officers will have regard to these factors and adjust the penalty to increase (up to
the Maximum of £5000) or to reduce the penalty as they feel appropriate.

14.5.5 The landlord will be served a Notice after the review with an explanation of any
adjustment made.
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Environmental Protection Act 1990

The council will use relevant powers to deal with specific issues covered by
the Environmental Protection Act 1990 under Section 79 dealing with
statutory nuisances, where a premises is in such a state to be prejudicial to
health or a nuisance.

Other Legislation

Other housing and tenancy related legislation will be used as appropriate in accordance
with the approach outlined in this Policy.

Diversity

The council is committed to equality of access to its services and aims to treat all people
with dignity and respect. The Council’s Diversity and Equality Policy refers in more detail
to this commitment and is available on request and on the Council’'s website.

Provision for Particular Interests

Where possible, all documents will be produced in plain language and are also available
on request in the relevant community languages, Braille, large type or on audiotape.
Provision may also be made for the use of interpreters where appropriate.

Review

This policy will be reviewed regular and at least every two years.

Contact

Environmental Health & Trading Standards
Economy, Communities and Corporate Directorate
Herefordshire Council

8 St Owen'’s Street,

Hereford

HR1 2PJ

Telephone: 01432 261761

E-mail: ehh@herefordshire.gov.uk
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	1.1 
	1.2 
	V.2.3 
	Introduction 
	Herefordshire Council carry out a wide range of legal duties under housing related legislation. These duties are applied by carrying out programmed inspections of premises, responding to complaints and offering advice. 
	This policy outlines the approach we take when considering enforcement action. It is intended to ensure that we deal with everyone in a consistent way. It applies to all private rented properties including Houses in Multiple Occupation (HMOs). It also applies to privately owned and occupied dwellings. 
	This policy complies with the Enforcement Concordat to which Herefordshire Council is a signatory and should be read in conjunction with the Councils’ overarching enforcement and prosecution policy. 
	The enforcement concordat 
	The Enforcement Concordat outlines the principles of good enforcement and sets out what can be expected from local authority enforcement officers. It commits the council to adhere to good practice when enforcing policies and procedures. The policy can also be 
	supplemented by additional statements of “enforcement policy” where relevant to the local 
	priorities. 
	The primary function of central and local government enforcement work is to protect the public, the environment and groups such as consumers, workers and tenants. At the same time, carrying out enforcement functions in an equitable, practical and consistent manner helps to promote a thriving national and local economy. Herefordshire Council is committed to these aims. 
	The effectiveness of legislation in protecting consumers or sectors in society depends crucially on the compliance of those regulated. Herefordshire Council recognises that most landlords wish to comply with the law. To this end therefore, we will take care to help landlords and others, meet their legal obligations without incurring unnecessary expense, whilst taking firm action, including prosecution where appropriate, against those who flout the law or act irresponsibly. All citizens reap the benefits of 
	Bearing in mind the above, Herefordshire Council, has therefore adopted the Central and Local Government Concordat on Good Enforcement. Included in the term “enforcement” are advisory visits and assistance with compliance as well as Licensing and formal enforcement action. By adopting the concordat the council commits itself to the following policies and procedures: 
	1.2.1 Principles of Good Enforcement Policy 
	1.2.1 Principles of Good Enforcement Policy 
	In consultation with landlords and other relevant interested parties, including technical experts where appropriate, Herefordshire Council will draw up clear standards setting out the level of service and performance tenants and landlords can expect to receive. 

	1.2.2 Openness 
	1.2.2 Openness 
	The council will provide information and advice in plain language on the rules that we will apply and will disseminate this as widely as possible. We will be open about how we set about our work, including any charges that we set, consulting landlords, 
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	voluntary organisations etc. The council will discuss general issues at landlord forums and landlord fairs, specific compliance failures or problems with anyone experiencing difficulties. 

	1.2.3 Helpfulness 
	1.2.3 Helpfulness 
	The council believe that prevention is better than cure and that our role therefore involves actively working with landlords to advise on and assist with compliance. We will provide a courteous and efficient service and our staff will identify themselves by name. The council will provide a contact point and telephone number for further dealings with the Environmental Health Housing team and we will encourage landlords to seek advice/information from us. Applications for approval of works relating to private
	-


	1.2.4 Complaints about the Service 
	1.2.4 Complaints about the Service 
	The council has a well-publicised, effective and timely complaints procedure easily accessible to landlords and the public. In cases where disputes cannot be resolved, any right of complaint or appeal will be explained with details of the process and the likely time-scales involved. 

	1.2.5 Proportionality 
	1.2.5 Proportionality 
	The council will minimise the costs of compliance for Landlords by ensuring that any action we require is proportionate to the risks. As far as the law allows, the council will take account of the circumstances of the case and the attitude of the landlord when considering action. 

	1.2.6 Consistency 
	1.2.6 Consistency 
	The council will carry out its duties in a fair, equitable and consistent manner. While inspectors are expected to exercise judgement in individual cases, we will have arrangements in place to promote consistency, including effective arrangements for liaison with other authorities and enforcement bodies through schemes such as those operated by the Homestamp Consortium, the HMO Network and the Chartered Institute of Environmental Health (CIEH). 

	1.2.7 Procedures 
	1.2.7 Procedures 
	Advice from an officer will be set out clearly and simply and will be confirmed in writing, on request, to any interested party, explaining why any remedial work is necessary and over what time-scale, and making sure that legal requirements are clearly distinguished from best practice advice. 
	Before formal enforcement action is taken, officers will provide an opportunity to discuss the circumstances of the case and, if possible, resolve points of difference, unless immediate action is required (for example, in the interests of health and safety or environmental protection or to prevent evidence being destroyed). 
	Where immediate action is considered necessary, an explanation of why such action is required will be given at the time and confirmed in writing, in most cases within 5 working days and in all cases within 10 working days. 
	Where there are rights of appeal against formal action, advice on the appeal mechanism will be clearly set out in writing at the time the action is taken (whenever possible this advice will be issued with the appropriate enforcement notice). 
	2.0 Policy Intention, Purpose and Scope 
	2.0 Policy Intention, Purpose and Scope 
	2.1 Policy Intention and Purpose 
	The aim of the Environmental Health Housing (EHH) Enforcement Service is to ensure good quality, healthy housing for all residents of Herefordshire. We will do this by:
	-

	 
	 
	 
	having a staged proportionate response to complaints and enquiries ranging from information and advice to full inspection and enforcement, 

	 
	 
	taking action in respect of those properties which present the greatest risk to the health and safety of vulnerable occupants, 

	 
	 
	ensuring that we enforce the law in a fair, equitable and consistent manner, 

	 
	 
	working with landlords and other to improve housing conditions and improve the quality of housing management in Herefordshire, 

	 
	 
	assisting landlords and others in meeting their legal obligations, 

	 
	 
	taking firm action against those who flout the law or act irresponsibly, and 

	 
	 
	reviewing housing conditions in the county in order to come to well informed judgements. 



	2.2 Scope of Enforcement Policy in Relation to Tenure 
	2.2 Scope of Enforcement Policy in Relation to Tenure 
	2.2.1 In considering the most appropriate course of action, the council will have regard to the extent of control that an occupier has over works required to the dwelling. The HHSRS provisions of the Housing Act 2004 apply to all housing whether in owner-occupation, privately rented or social housing and it is usually the owner’s responsibility to carry out works to reduce or eliminate hazards. Action can be taken against an owner-occupier but as owner-occupiers have control over any hazards in the home and
	2.2.2 Where EHH have identified hazards and a Registered Social Landlord (RSL) has a programme of works to make their stock decent, and has signed up to the ‘Herefordshire Council’s Protocol for Dealing with RSL Complaints’, the officer will take into account the programme when determining the most appropriate course of action; this will include liaising with the RSL over any works necessary to deal with category 1 and 2 hazards in advance of the planned improvements. In particular, with the space and crowd
	2.2.3 With owner-occupiers, in most cases they will not be required to carry out works to their own home, and informal action or a Hazard Awareness Notice is likely to be 
	the most appropriate action. However, the council may in certain circumstances require works to be carried out, or to use Emergency Remedial Action, or serve an Emergency Prohibition Order, in respect of an owner-occupied dwelling. This is likely to be where there is an imminent risk of serious harm to the occupiers themselves or to others, or where the condition of the dwelling is such that it may adversely affect the health and safety of others outside the household. This may be because of a serious, dang
	2.2.4 An Improvement Notice or Prohibition Order may be suspended until a time or event specified, and in some cases may be more appropriate than a Hazard Awareness Notice. Typically the event will be a change of occupancy. For example, an Improvement Notice may be suspended at the wishes of an elderly occupier who does not want the disturbance of extensive works, or where the vulnerable age group is not present. The notice might require an owner to notify the Council of a change of occupancy to ensure that
	3.0 Enquiries and Inspections 
	3.0 Enquiries and Inspections 
	3.1 Enquiries 
	The council will not normally investigate anonymous requests for service unless there are other sources of information to indicate the likelihood of a Category 1 hazard within the dwelling or serious breaches of housing law. Enquiries will be passed through a triage system to ensure urgent action is directed to the highest risk cases. 
	3.1.1 Emergency/Life and Limb requests: 
	3.1.1 Emergency/Life and Limb requests: 
	Emergency/Life and Limb requests are usually generated where premises are rented from a private landlord. Environmental Health Housing will endeavour to contact the complainant or person requesting assistance within 24 hours during the normal working week. Issues to be treated as an emergency include: 
	*

	
	
	
	

	Collapsed ceilings 

	 
	 
	Gas, water or electricity disconnections where the owner or agent has failed to pay the bill. 

	 
	 
	Defective gas electrical installations 

	 
	 
	Lack of suitable fire precautions 


	For the above reasons, where there is a danger to life or limb, we aim to respond by inspecting the premises or contacting the complainant as soon as possible. The response will generate the appropriate course of action for the circumstances, be it informal advice, intervention or the service of a notice. Environmental Health Housing aim to respond to the request for assistance, including the service of any Notices requiring urgent works within 7 working days of site inspection. 

	3.1.2 Non-Emergency Cases 
	3.1.2 Non-Emergency Cases 
	Other requests for service emanating from premises which are rented from a private landlord will be responded to within triage arrangements. Less urgent enquires that require an inspection will be carried out within 20 working days. In order to 
	* a private landlord includes Registered Social Landlords (usually Housing Associations) 
	* a private landlord includes Registered Social Landlords (usually Housing Associations) 

	empower tenants, most non urgent cases will be sent a tenant self help pack within 5 working days. This triage response will initially involve advice to the tenant and landlord in writing but will ultimately lead to inspection if an informal resolution is not achieved or there is a threat of eviction by the landlord (see 3.1.3 below). Requests for advice will be addressed within 28 working days. 
	Longer-term improvements to a property may include repairs, works for means of escape in case of fire and other fire precautions works and significant defects caused by poor management. 

	3.1.3 Cases Involving Threat of Eviction 
	3.1.3 Cases Involving Threat of Eviction 
	Tenants should always report any disrepair or poor conditions that may arise to the landlord as soon as possible and should put their complaint in writing. In order to rely on the protection against retaliatory eviction that the Deregulation Act 2015 provides, a tenant must in the first instance approach the landlord in writing with details of the disrepair or poor conditions; non-emergency cases reported to EH Housing will normally be handled through the Triage system that encourages tenants to contact the
	If, the landlord responds by issuing a section 21 eviction notice, the tenant should approach EH Housing to carry out an inspection to verify the need for a repair. 
	Tenants will need to supply the local authority with evidence that they have put their complaint in writing to the landlord before the issuing of a section 21 eviction notice. In such cases EH Housing will arrange to inspect the property within 20 working days. If the inspection verifies the tenant’s complaint, the officer will take the most appropriate course of action as detailed in paragraph 5.2 of this policy. Officers will need to be mindful of the need to sever a relevant notice if appropriate to invo
	Where the Local Authority serves an Improvement Notice or Notice of Emergency Remedial Action, the landlord cannot evict the tenant for 6 months using the no-fault eviction procedure. 



	3.2 Housing Inspections 
	3.2 Housing Inspections 
	3.2.1 General Housing Inspections 
	3.2.1 General Housing Inspections 
	The Housing Act 2004 introduced a system for assessing housing conditions, known as the Housing, Health and Safety Rating System (HHSRS), which is to be used in the enforcement of housing standards in all types of residential accommodation. 
	The system is structured around an evidence based risk assessment procedure, which considers those hazards that may be present in a dwelling from a list of 29 hazards. The risk that any such hazards may present to the most vulnerable potential occupant of that dwelling are then used to generate a hazard score. That score is, on the basis of a numerical value, then classified as a Category 1 hazard or a Category 2 hazard. Category 1 hazards can further be sub-divided into those banded A -C. Category 2 hazard
	Under the Housing Act 2004, Herefordshire Council has a duty to take appropriate enforcement action where there is a Category 1 hazard, and has the discretionary 
	power to take appropriate enforcement action where there is a Category 2 hazard. Therefore, to ensure a consistent approach to housing enforcement by Officers, the council has adopted a formal policy for enforcement under the Act. 

	3.2.2 Overcrowding Inspections 
	3.2.2 Overcrowding Inspections 
	HHSRS provisions of the Housing Act 2004 includes ‘crowding and space’ and 
	these will be used to determine overcrowding in preference to the statutory overcrowding standard in Part 10 of the Housing Act 1985 
	The HHSRS operating guide outlines the ideal conditions for space depending on age and gender mix, and the size and number of the rooms available for sleeping; these generally mirrors the bedroom standard. Unlike all other housing risks, crowding and space hazard is assessed in two stages by considering the property with and without the current occupants. 
	An Order prohibiting use of the property should only to be served in the event of a 
	Category 1 hazard where there is “severe overcrowding” (the property lacks 2 or 
	more bedrooms based on the bedroom standard) and there is a strong threat to health or safety. In these cases, action should be co-ordinated between all parties including the landlord, Homeless Prevention Team, Homepoint and Environmental Health Housing to re-house affected individuals as soon as possible. 


	3.3 Inspection of Houses in Multiple Occupation (HMO) 
	3.3 Inspection of Houses in Multiple Occupation (HMO) 
	All Houses in Multiple Occupation (HMOs) and Flats in Multiple Occupation (FMOs) will be inspected pro-actively on the basis of risk to the occupier(s) using the Environmental Health Housing’s hazard ranking system. 
	Proactive inspections will also be a function of the HMO Licensing scheme so that these properties comply with the Council’s standards and are appropriately managed by a fit and proper person. The Council is required to inspect and address housing hazards within 5 years of issuing a HMO licence for a property. 
	In addition to the HHSRS, Herefordshire Council will use Management Regulations under Section 234 of the Housing Act 2004 to impose duties on landlords and managers in Houses in Multiple Occupation, whether or not it is subject to licensing. Decisions as to whether it is appropriate to prosecute landlords for breach of the regulations will be considered in accordance with the enforcement policy. 
	4.0 Authority to take Action and Powers of Entry 
	4.1 Authority to take action 
	4.1 Authority to take action 
	Herefordshire Council has authorised officers to carry out inspections of dwellings and HMOs using the Housing, Health and Safety Rating System and relevant housing Regulations. All officers may act on behalf of the Council where they consider housing conditions and their associated hazards impact the health and safety of occupants and visitors or that there have been breaches of relevant housing legislation. 
	Those officers who have successfully completed training courses accredited by the Communities and Local Government (CLG) are authorised to sign and serve notices as detailed in the Environmental Health Housing authorisation document in appendix A. Where mention is made in this policy to action by the council, the council will act through its officers in accordance to the level of authorisation given. 

	4.2 Powers of entry under the Housing Act 2004 
	4.2 Powers of entry under the Housing Act 2004 
	Section 239 and Part 1 of the Housing Act 2004 enable the Council to carry out inspections to see if Category 1 or 2 hazards exist. 
	Before entering the property, 24 hours notice must be given to the owner/landlord and occupier(s). However, where the Council consider that any premises need to be entered for the purpose of ascertaining whether an offence has been committed under section 72 (HMO licensing), 95 (selective HMO licensing) or 234(3) (HMO management Regulations) no prior notice need be given. 
	Section 240 allows the council to apply to a justice of the peace for a warrant which can include forced entry. 
	A person exercising power of entry under the Housing Act 2004 may: 
	(a) 
	(a) 
	(a) 
	take other persons with them; 

	(b) 
	(b) 
	take equipment or materials with them; 

	(c) 
	(c) 
	take measurements or photographs or make recordings; 

	(d) 
	(d) 
	leave recording equipment on the premises for later collection; 

	(e) 
	(e) 
	take samples of any articles or substances found on the premises. 


	Section 235 gives the council power to require production of documents to enable them to carry out enforcement functions. 
	5.0 Enforcement Options 
	5.0 Enforcement Options 
	Prior to any formal enforcement action, it will be necessary for Environmental Health Housing to undertake a full investigation into the condition, occupation and ownership of a property in order to determine on whom a Notice should be served and copies made available. Where the council intends to serve a Works Notice in respect of long-term improvements of a property, we shall aim to serve this within one month of the inspection of the property. 
	Enforcement action will be: 
	i) Proportionate to the risk to health and safety; 
	ii) Applied consistently by all officers; 
	iii) Targeted; 
	iv) In accordance with any guidance issued by Communities and Local Government. 
	v) To consult Hereford and Worcester Fire and Rescue Service as appropriate before taking enforcement action in respect of prescribed fire hazards in a House in Multiple Occupation (HMO) and in the common parts of a building containing flats. The procedure will extend to premises covered by the Regulatory Reform (Fire Safety) Order 2005 relating to fire authorities and any agreed protocol between the two authorities; 
	vi) To consult the council’s Built & Natural Environment (Listed Buildings) Team as appropriate, 
	vii) To ensure that inspectors follow the enforcement policy when making enforcement decisions, that variations from the policy are justifiable in terms of the risk to health and safety and are taken after full consultation with the appropriate senior officer. Ensure that all officers are kept up to date with the requirements of the policy; 
	viii) To maintain documented policy on enforcements. The policy will be reviewed at regular intervals and when there are relevant changes to the legislation or guidance. Any review will be considered in accordance with the council’s procedure for reviewing these Policies and will include consultation with relevant stakeholders; 
	ix) To ensure that all officers have received suitable training and are confident in carrying out their duties; 
	x) To make the Housing Enforcement Policy or a summary of the policy available to any interested parties. (i.e. web site); 
	xi) To produce any further procedures that promote consistency of enforcement amongst its officers; 
	xii) To produce procedures to enable persons aggrieved by officers actions to make representations to the council; 
	xiii) To consult with the owner and occupier, and any other relevant person prior to pursuing enforcement action. 
	It is the policy of Herefordshire Council to ensure that enforcement action is always taken in a fair and consistent manner and in proportion to the risk to health and safety. To help achieve this, the council will make reference to guidance from Communities and Local Government. 

	5.1 Criteria for deciding which level of enforcement to take 
	5.1 Criteria for deciding which level of enforcement to take 
	When deciding which level of enforcement to take, the Council will consider the following criteria: 
	i) The risk to health and safety 
	ii) The current occupants and their views 
	iii) The turnover rate of tenancies 
	iv) The likelihood that the property will become occupied by a member of a group who could be at particular risk. 
	v) The relevant person’s attitude towards the hazards identified 
	vi) The consequences of non-compliance. 
	vii) The cost of compliance 
	viii) The likely effectiveness of enforcement options under consideration. 
	ix) The history of past compliance 
	For the purposes of this policy the “relevant” person can be taken to refer to the individual or company who could be the subject of enforcement action. 

	5.2 Enforcement options 
	5.2 Enforcement options 
	Enforcement options available to The Herefordshire Council are: 
	i) To issue Hazard Awareness notices 
	ii) To serve Improvement Notices 
	iii) To serve Prohibition Orders 
	iv) To take Emergency Remedial Action (not available for Category 2 hazards) 
	v) To serve Emergency Prohibition Orders (not available for Category 2 hazards) 
	vi) To make a Demolition Order (not available for Category 2 hazards) 
	vii) To declare a Clearance Area (not available for Category 2 hazards) 
	viii) To issue a fixed penalty notice. 
	The above actions are not exclusive when dealing with the same hazard in the same premises.  However, the council can take a different course of action, or the same course of action again, if the initial action has not proved satisfactory. Emergency measures are the exception to the above rule. 
	For example, where Emergency Remedial Action is required followed by an Improvement Notice or Prohibition Order, it is considered to be a single course of action. 
	When taking Enforcement Action the Council will prepare and serve with any Notice or Order under Part 1 of the Act, or any copy of a Part 1 Notice or Order, a statement of reasons for the decision to take enforcement action. 
	The statement will include an explanation as to why a particular course of action is taken in preference to the other forms of available action. 
	When enforcement action leads to the Declaration of a Clearance Area, a statement of reasons must be published after the resolution, declaring that the area will be defined as a clearance area under Section 289 of the Housing Act 1985. 
	A reasonably practicable, proposed enforcement action will be discussed with the relevant person prior to the service of any notice or order under Part 1 of the Act, and representations sought. 
	5.2.1 Hazard Awareness Notices (Sections 28 and 29) 
	5.2.1 Hazard Awareness Notices (Sections 28 and 29) 
	A Hazard Awareness Notice under Section 29 (notice relating to a Category 2 hazard) may be a reasonable response to a less serious hazard, where the authority wishes to draw attention to the desirability of remedial action. 
	A Hazard Awareness Notice under Section 28 (notice relating to Category 1 hazard, and no Management Order is in place under Part 4) may be an appropriate course of action as a means of advising the relevant person that a Category 1 hazard exists on the residential premises. This would be appropriate in circumstances where remedial action or prohibition is unreasonable or impractical. 
	A Hazard Awareness Notice may be the preferred course of action, instead of an Improvement Notice, where the relevant person has agreed to take remedial action and the Council are satisfied that the work will be done within a reasonable time scale. 
	When taking informal action of any nature, inspectors will clearly differentiate to the alleged offender what is legally required and what is recommended as good practice. 
	In summary, it is The Herefordshire Council’s policy that Hazard Awareness Notices 
	will be the preferred course of action on residential premises where: 
	i) the hazard(s) are all of Category 2; or 
	ii) in the case of Category 1 hazards the Council is fully satisfied that the relevant person will take suitable remedial action within a suitable timescale; or 
	iii) the circumstances are such that improvement or prohibition is unreasonable or impractical. 
	The service of a Hazard Awareness Notice does not preclude formal action, should an unacceptable hazard remain. 
	All notices and accompanied documents will be sent as soon as possible. 
	Hazard Awareness Notices will be drafted in accordance with the relevant sections of the Housing Act 2004 as determined by the category of hazards. 

	5.2.2 Improvement Notices (Sections 11 and 12) 
	5.2.2 Improvement Notices (Sections 11 and 12) 
	An Improvement Notice under Section 11 will be an appropriate course of action where a Category 1 hazard exists in a residential premises, where no management order is in place under Part 4 of the Act. An Improvement Notice served under this section must be for a Category 1 hazard. 
	An Improvement Notice under Section 12 may be an appropriate course of action where a Category 2 hazard exists on residential premises, where no management 
	order is in place under Part 4 of the Act. A Notice served under Section 12 requires the relevant person to take suitable remedial action in respect of the hazard(s). 
	In summary, Improvement Notices will be the preferred course of action on residential premises where: 
	i) There is a Category 1 hazard(s) present 
	ii) There is limited confidence that the relevant person will respond to a Hazard Awareness Notice within a reasonable time; or 
	iii) There is no confidence in an unprompted offer by the relevant person to undertake necessary remedial action associated with that risk (Category 2 only); or 
	iv) The relevant person will not confirm in writing their unprompted offer to undertake the necessary remedial action (Category 2 only). 
	Improvement Notices will be drafted in accordance with Section 13 of the Housing Act 2004. 
	When the Notice becomes operative there will be a Local Land Charge on the premises to which it relates.  This means that it will be recorded on the Register of Local Land Charges kept by the Council. This register is public and anyone can search for entries upon payment of a fee. House purchasers will normally search this register. 
	Inspectors will not issue Improvement Notices unless they are confident that there is sufficient evidence to defend an appeal against the Notice. 
	All notices will be accompanied by information on the appeal procedure and the time limits for such an appeal. 

	5.2.3 Suspension of Improvement Notices (Section 14) 
	5.2.3 Suspension of Improvement Notices (Section 14) 
	An Improvement Notice, may, for the operation of the Notice be suspended until a time, or the occurrence of an event specified in the Notice. The purposes of suspension will normally be to allow the council to prioritise action. Suspension of an Improvement Notice may be the preferred course of action where: 
	i) It is appropriate to wait until a person of a particular description begins, or cease to occupy the premises; or 
	ii) In the case of an event where a person on whom the notice was served, does not comply with an undertaking given to the Council. 

	5.2.4 Revocation or Variation of Improvement Notices (Section 16) 
	5.2.4 Revocation or Variation of Improvement Notices (Section 16) 
	Where the council are satisfied that the Improvement Notice has been complied with, any such Notice will be revoked. Herefordshire Council may also, at their discretion, revoke an Improvement Notice where it is deemed that there are special circumstances (except of a Category 1 hazard), or where (Category 2 hazard) it is considered appropriate. 
	In the case of a notice that applies to more than one hazard, requirement of the preceding paragraph will apply to each of the hazards individually. 
	The Council may also vary Improvement Notices in the following circumstances: 
	i) Where parts of a notice, which relates to more than one hazard have been revoked, the remainder of the Notice may also be varied as considered appropriate; or 
	ii) With the agreement of the person on whom the notice was served; or 
	iii) In the case of a suspended Improvement Notice, so as to alter the time or event specified that triggers the end of suspension. 

	5.2.5 Renewal of Suspended Improvement Notices (Section 17) 
	5.2.5 Renewal of Suspended Improvement Notices (Section 17) 
	Suspended Improvement Notices will be approved in accordance with Section 17 Housing Act 2004. 

	5.2.6 Prohibition Orders (Sections 21 and 22) 
	5.2.6 Prohibition Orders (Sections 21 and 22) 
	A Prohibition Order made under Section 21 may be an appropriate course of action, where a Category 1 hazard exists on residential premises, where no management order is in place under Part 4 of the Act. An order made under this section may prohibit the use of part or all of the premises for some or all purposes, or occupation by a particular number or descriptions of people. 
	Section 22 makes an equivalent provision for a Prohibition Order to be made where a Category 2 hazard exists on residential premises, where no Management Order is in place under Part 4 of the Act. 
	Prohibition Orders will be the preferred course of action relevant to the actual premises where: 
	i) there may be a serious threat to health and safety and remedial action is considered unreasonable or impractical, i.e. where the work cannot be carried out with the tenant in residence; or 
	ii) the dwelling is overcrowded as regard space and/or amenities numbers in occupation; or 
	iii) where a dwelling presents a serious threat to the health and safety to a specific group of persons, which is relatively safe for occupation; or 
	iv) the relevant person will not confirm in writing the unprompted offer of voluntary prohibition (Category 2 hazards only). 
	Prohibition Orders will become operative in accordance with Section 22 of the Housing Act 2004. 
	When the Notice becomes operative there will be a local land charge on the premises to which it relates. This means it can be recorded in the Register of Land Charges kept by the Council. This register is public and anyone may search for entries in it upon payment of a fee. House purchasers will normally search this register. 
	Inspectors will not issue Prohibition Orders unless they are confident that they have sufficient evidence to defend an appeal against the Order. 

	5.2.7 Suspension of Prohibition Orders (Section 23) 
	5.2.7 Suspension of Prohibition Orders (Section 23) 
	A Prohibition Order may, for the operation of the order, be suspended until a time when the occurrence of events specified in the order have been dealt with. Suspension of a Prohibition Order is at the discretion of the council and it may be the preferred course of action when: 
	i) it is appropriate to wait until a particular circumstance ends, or a person departs, or ceases to occupy the premises; or 
	ii) in case of an event, where a prohibition notice was served, was not complied with by an undertaking being given to the council. 

	5.2.8 Emergency Prohibition Orders (Section 43) 
	5.2.8 Emergency Prohibition Orders (Section 43) 
	If the council are satisfied that a category 1 hazard exists on any residential premises, and that the hazard involves an imminent risk of serious harm to the health or safety of any of the occupiers of those or any other residential premises, then the making of an Emergency Prohibition Order is a course of action available. 
	An Emergency Prohibition Order imposes, with immediate effect, prohibition(s) on the use of any premises in a similar manner to a standard Prohibition Order. 

	5.2.9 Revocation and Variation of Prohibition Orders (Section 25) 
	5.2.9 Revocation and Variation of Prohibition Orders (Section 25) 
	Where the council is satisfied that a hazard, in respect of which a Prohibition or Emergency Prohibition Order was made, no longer exists, any such order will be revoked. Herefordshire Council may also, at their discretion, revoke a Prohibition Order where it is deemed special circumstances exist (in respect of Category 1 hazard), or where (in the case of a Category 2 hazard) it is considered appropriate. 

	5.2.10 Emergency Remedial Action 
	5.2.10 Emergency Remedial Action 
	Where the council is satisfied that a Category 1 hazard exists on a residential premises and is further satisfied that the hazard presents an imminent risk of serious harm to the health and safety of any occupiers, the council will enter the premises at any time in order to take emergency remedial action. 
	This power will only be used where there is: 
	1. 
	1. 
	1. 
	an imminent risk of serious harm 

	2. 
	2. 
	limited action that could be taken under an Improvement Notice under S.11 or an Improvement Notice that has not been complied with. 



	5.2.11 Clearance Areas 
	5.2.11 Clearance Areas 
	The council may decide to declare a clearance area where it is satisfied that: 
	i) Individually, each of the residential buildings in the area contain a Category 1 hazard, and 
	ii) that the other buildings (if any) in the area are dangerous or harmful to the health or safety of the inhabitants of the area; or 
	iii) the residential buildings in the area are dangerous or harmful to the health or safety of the inhabitants of the area as a result of their bad arrangement or the narrowness or bad arrangement of the streets; and 
	iv) the other buildings (if any) in the area are dangerous or harmful to the health or safety of the inhabitants of the area. 
	The council may decide to declare a clearance area where it is satisfied that: 
	i) each of the residential buildings in the area contains a Category 2 hazard, 
	ii) that the other buildings (if any) in the area are dangerous or harmful to the health or safety of the inhabitants of the area. 

	5.2.12 Prosecution (Section 30 and 32) 
	5.2.12 Prosecution (Section 30 and 32) 
	Prosecution will (only) be considered as a course of action where there has been a 
	failure to comply, “without reasonable excuse” with requirements of an operative 
	improvement notice or prohibition order. The decision or timescale to prosecute may be influenced by the presence of one or more of the following criteria: 
	i) where there is a history of similar offences 
	ii) where as a result of failure to comply there is a risk of an accident or a case of ill-health 
	iii) where there appears to be a reckless disregard for the health and safety of occupants and/or others; 
	iv) false information has been supplied wilfully, or there has been an intent to deceive, in relation to a matter which gives rise to a serious risk; 
	v) inspectors have been intentionally obstructed in the lawful course of their duties. 
	All evidence will be gathered in accordance with the Police and Criminal Evidence Act 1984 and associated codes of practice. 
	Before a decision to prosecute is taken the officer, together with the Environmental Health Service Manager and, where necessary, the council’s solicitor must be satisfied that both the “Evidential Tests” and the “Public Interest Tests”, as required by the council’s constitution and as contained within the code for Crown Prosecutors. 
	When a prosecution is proposed, the case file will be submitted to the council’s solicitor as soon as possible for consideration. 

	5.2.13 Formal Cautions 
	5.2.13 Formal Cautions 
	The purpose of a caution is: 
	i) To deal quickly and simply with less serious offences. 
	ii) To divert less serious offences away from court 
	iii) To reduce the chance of repeat offences. 
	The following conditions will be fulfilled before a caution is administered: 
	i) There must be evidence of the suspected offenders guilt to give a realistic prospect of conviction, and 
	ii) The suspected offender must admit the offence, and 
	iii) The suspected offender must understand the significance of the formal caution and give an informed consent to being cautioned. 
	A formal caution will not be used if there is insufficient evidence to consider taking a prosecution or where the suspected offender does not make a clear and reliable admission of the offence.  There is no legal obligation for any person to accept the offer of a formal caution and no pressure will be applied to the person to accept a caution. 
	Formal cautions will be used in accordance with Home Office Circular 59/1990. All Formal Cautions will be issued in accordance with the council’s scheme of delegated powers. 
	Where a person declines the offer of a formal caution, the appropriate officer will reconsider the case. 
	6.0 Works in default (Section 31, Schedule 3) 
	6.0 Works in default (Section 31, Schedule 3) 
	The council may in certain circumstances carry out works detailed in an Improvement Notice. Such action may be taken with or without the agreement of the person on whom an Improvement Notice was served. 
	When taking action with the agreement of the person on whom an Improvement Notice has been served, the council may take any action that is required in relation to the Notice. However, taking action by agreement, will only generally be considered where it is felt that the relevant person is for whatever reason incapable of organising, executing and overseeing the necessary works. Any such work undertaken will be at the expense of the person on whom the Improvement Notice was served. 
	Taking action without the agreement of the person on whom an Improvement Notice has been served, will be considered as a course of action in any of the following circumstances: 
	i) where a person has failed without “reasonable excuse” to comply with the requirements of an Improvement Notice, 
	ii) reasonable progress, in relation to the requirements of the Notice is not being made 

	7.0 Power to charge for enforcement action (Section 49) 
	7.0 Power to charge for enforcement action (Section 49) 
	The Housing Act 2004 allows councils to charge for taking enforcement action. Some other legislation also allows councils to recover costs for officer’s time and expenses needed to determine what works need to be carried out in default. It will be the policy of Herefordshire Council to make a reasonable charge for taking enforcement action in the following circumstances: 
	i) where the relevant person has failed to fulfil an undertaking to carry out the necessary works appertaining to hazard(s) (for example in a formal consultation 
	i) where the relevant person has failed to fulfil an undertaking to carry out the necessary works appertaining to hazard(s) (for example in a formal consultation 
	letter) or to carry out a Prohibition which otherwise would have been the subject of formal enforcement, 

	ii) where the relevant person has failed to comply, without reasonable excuse, with the requirements of an Improvement Notice, Prohibition Order or Demolition Order, or 
	iii) in the case of emergency remedial action or an Emergency Prohibition Order, where matters giving rise to the hazard(s) were reasonably foreseeable and/or due to the failure to suitably manage the premises. 
	The Environmental Health Housing Service will recover costs and fees when formal action is taken where it is reasonable to expect the owner to pay for the charges in the circumstances. Costs will be charged at full cost recovery in accordance with the Environmental Health and Trading Standards fees and charges document published on the Council’s website. There will be discretion to waive the charge when it is not reasonable to expect a person to pay for the enforcement action taken i.e. where the reason for
	Expenses will be recovered in accordance with Section 50 of the Housing Act 2004, by a demand for payment of the charge. 
	At the time that the demand becomes operative, the sum recoverable together with the interest accrued will, until recovered, be registered as a local land charge on the premises concerned. Interest will be added to outstanding charges at 4% above the current Bank of England base rate annually using a daily compound interval. 

	8.0 Power to recover certain expenses (Schedule 3) 
	8.0 Power to recover certain expenses (Schedule 3) 
	The council is given powers to carry out works in default where a person has been required 
	to do works but has failed to do so. The work in default powers are provided in the 
	legislation being used in relation to a case. 
	In most circumstances a person will be given notice of the council's intention to carry out works in their default. The cost of the works will be recovered in accordance with the relevant statutory provisions. It should be noted that such charges are an addition to the administrative and other costs to be recovered as laid out above. 
	Expenses will be recovered by demanding a payment of the charge. At the time that the demand becomes operative, the sum recoverable together with the interest accrued will, until recovered, be registered as a local land charge on the premises concerned. Interest will be added to outstanding charges at 4% above the current bank rate calculated on a daily basis. 
	9.0 9.1 
	9.2 
	9.3 
	9.4 
	9.5 
	V.2.3 
	Houses in Multiple Occupation 
	Licensing of Houses in Multiple Occupation 
	Part 11 of the Housing Act 2004 covers the Mandatory and Discretionary Licensing of Houses in Multiple Occupation. 
	The Housing Act 2004 Section 254 provides a new definition of an HMO. 
	A “House in Multiple Occupation” means a dwelling, or part of a building: 
	
	
	
	

	that is occupied by more than 1 household sharing an amenity such as bathroom, toilet or cooking facilities (the standard test); or 

	
	
	

	is occupied by more than one household, which is a converted building, which does not entirely comprise self-contained flats (whether or not they are sharing amenities); (the self contained flat test) or 

	
	
	

	comprises entirely of converted self-contained flats and the standard conversion does not meet that required by the 1991 Building Regulations and more than one third of the flats are occupied under short tenancies. (the converted building test). 


	Exemptions 
	Certain types of buildings will not be HMOs. These include: 
	i) Managed or owned by a public body (such as the NHS or Police) or a local Housing Authority or a Registered Social Landlord. 
	ii) Where the residential accommodation is ancillary to the principal use of the building 
	e.g. religious establishments, conference centres etc. 
	iii) Entirely occupied by freeholders or long leaseholders and their households. 
	iv) Occupied by no more than two households each of which comprise a single person 
	(i.e. two person flats). 
	Licensing and the link with Housing Health and Safety Rating System 
	HMO Licensing is linked to the HHSRS. Section 55 gives local authorities a duty to ensure that there are no Category 1 hazards in an HMO within 5 years of licensing. 
	HMO Declarations 
	Under Section 255 where the council is satisfied that a building or part of a building is being occupied by persons as their only or main residence which has a mixture of uses, the council can declare the building an HMO. 
	Mandatory Licensing of HMOs 
	Mandatory Licensing applies to three or more storey properties occupied by five or more persons comprising of two or more households. 
	Storeys include basements, attics, commercial units and mezzanine floors. Mixed used properties will be counted by storey e.g. shop ground floor with two storey HMO above equals a three storey HMO. 
	9.6 
	9.7 
	9.8 
	V.2.3 
	For the purpose of HMO Licensing, a person includes children from birth. 
	It is an offence, under section 72 to operate a HMO that should be licensed under the provisions of Part 2 without a licence. 
	Temporary Exemption from Licensing 
	Under Section 62 the council may grant a Temporary Exemption Notice (TEN) where it is satisfied that the owner is taking steps to stop using the property as an HMO e.g. if the owner has applied for planning permission to convert the property back into a single family dwelling. 
	A TEN can be granted for a maximum of 3 months but in exceptional circumstances may be granted for a further 3 months.  No more than two consecutive TEN’s can be granted. 
	Applications for Licences 
	Under Section 63, a person owning or managing an HMO which is required to be licensed must apply to The Herefordshire Council for a Licence for each property. Charges for a HMO licences or re-licence will be reviewed at least every 3 years in line with current guidance from Communities and Local Government and published on the Councils website. 
	Herefordshire Council must grant a licence if it is satisfied that: 
	
	
	
	

	The HMO is reasonably suitable for occupation by the number of persons permitted on the Licence. 

	
	
	

	The Licence Holder is a fit and proper person. 

	
	
	

	The proposed Licence Holder is the most appropriate person to hold the lLicence. 

	
	
	

	The proposed manager, if not the licence holder is fit and proper and the proposed management arrangements are satisfactory, including that the person involved in the management of the house is competent and the structures and fundings for the management are suitable. 


	Fit and Proper Person 
	Under section 66, the local Authority has to decide whether a Licence Holder or Agent is fit and proper. 
	The Council must have regard amongst other matters to: 
	
	
	
	

	Any previous convictions relating to violence, sexual offences, drugs or fraud. 

	
	
	

	Whether the proposed Licence Holder has contravened any laws relating to housing or landlord and tenant issues 

	
	
	

	Whether the person has been found guilty of unlawful discrimination practices 

	
	
	

	Whether the person has managed HMO’s otherwise in accordance with any 


	approved Code of Practice. 
	Relevant convictions do not automatically mean a person cannot be deemed fit and proper. The Council must give consideration to any convictions alongside a Landlord taking training or engaging with Council initiatives. 
	9.9 Additional Licensing 
	9.9 Additional Licensing 
	Herefordshire Council’s additional licensing scheme under Section 58 of the Housing Act 2004 came to an end in April 2009. There is currently no intention to reinstate an additional licensing scheme in Herefordshire. 

	9.10 Refusal of Licence 
	9.10 Refusal of Licence 
	If under Section 64, the council is not satisfied that it cannot grant a licence under the above conditions then it must refuse to grant the Licence and make an Interim Management Order. The council must give the applicant reasons in writing and allow 14 days for representations. 

	9.11 Appeals 
	9.11 Appeals 
	All appeals against licensing, (fit and proper person), TEN’s and HMO declarations will go to the Residential Property Tribunal which is part of the Lands Tribunal. 
	An appeal may be made if the cCouncil: 
	
	
	
	

	Refuse to grant a licence 

	
	
	

	Grant a licence but impose conditions 

	
	
	

	Vary a licence 

	
	
	

	Revoke a licence, 

	
	
	

	Refuse to vary or revoke a licence. There is a 28 day appeal period. 



	9.12 Contents of Licence 
	9.12 Contents of Licence 
	Under Section 67and Schedule 4 of the Housing 2004 an HMO Licence will specify the maximum number of occupants who may occupy the HMO. 
	It will always include conditions requiring the Licence Holder to: 
	
	
	
	

	Produce a Gas Safety Certificate on an annual basis 

	
	
	

	Keep electrical appliances and furniture in a safe condition and supply on demand to the council a declaration to that effect. 

	
	
	

	Ensure smoke alarms and any other fire detection is kept in proper working order and supply on demand a declaration as to the condition and positioning of the alarms. 

	
	
	

	The occupiers will have a written statement of terms on which they occupy the property. 


	Further conditions can be attached to the Licence regarding work required within specified 
	periods to meet the Authority’s adopted standards for the number of occupants. 
	A Licence may also include conditions relating to: 
	
	
	
	

	The management of the house, including taking such steps within reason to deal with anti-social behaviour of the occupants and people visiting the property. 

	
	
	

	The condition of the house, its contents and the amenity standards other than those under the HHSRS. 

	
	
	

	A requirement to carry out specific works or actions within such time as is specified in the Licence. 

	
	
	

	A requirement for landlords to attend training courses relating to the Codes of Practice. 

	
	
	

	Management Regulations setting out general requirements as to the management of properties. 


	Where there are hazards in the HMO these will be dealt with by the HHSRS provisions rather than Licensing. 

	9.13 Breaches of Licence Conditions 
	9.13 Breaches of Licence Conditions 
	Under Section 72 the Licence Holder or Manager of an HMO who allows it to be occupied by more persons than the Licence permits, commits an offence and is liable to a fine up to £20,000. Breaching Licence conditions is also an offence and fines are up to a maximum 
	of £5,000. Prosecution of these offences is without prejudice to the Council’s power to 
	revoke the Licence. 

	9.14 Duration of Licence 
	9.14 Duration of Licence 
	Under Section 68 a Licence will normally last for 5 years but the Council can grant a 12 month licence where there are management or structural issues to be resolved. 

	9.15 Variation/Revocation/Cessation of Licence 
	9.15 Variation/Revocation/Cessation of Licence 
	Under Sections 69 and 70 variations may be done by agreement, but the council may not impose higher or different standards than the original Licence except if new amenity standards are prescribed by regulations. Licences may be revoked by agreement and automatically cease after 5 years or within a specific period. 
	A Licence ceases to be in force on the death of the Licence Holder and for the first three months following their death. The HMO is not licensable within that period, the Council can grant a TEN. After this period a new Licence application must be submitted or the council must make an Interim Management Order. 
	Other than in those circumstances a licence may be revoked if: 
	
	
	
	

	There has been a significant breach of licence conditions 

	
	
	

	Or the Licence Holder and others involved in the management of the house are no longer fit and proper persons. 

	
	
	

	Or the property ceases to be a HMO subject to licensing. 

	
	
	

	Or the council would not have granted a new licence for the HMO at the time it terminates the licence because of reasons relating to the structure of the HMO which would render the property unsuitable for licensing on similar terms. 


	On revocation of a licence (unless this is because the HMO no longer requires Licensing) the council must grant another licence or make an Interim Management Order. 
	On receipt of an application for a licence for a House in Multiple Occupation, Herefordshire Council will carry out all necessary checks as soon as practicable. 
	9.16 Charges for advice 
	A charge at full cost recovery will be made for advisory inspections to managers or landlords of HMOs which are not subject to mandatory licensing. Advice and guidance to such persons by telephone, email or letter will also be chargeable at full cost recovery should this total over 1 hour in any calendar month. 
	Landlords of licensed / licensable HMOs will be exempt from advisory charges, as they are already incorporated in the calculation of the HMO license fee. 
	10.0 Interim or final empty dwelling management orders and compulsory purchase 
	Subject to prescribed exceptions, Herefordshire Council may seek authority from a Residential Property Tribunal to make Interim or Final Empty Dwelling Management Orders (EDMO). 
	This course of action will only be pursued: 
	
	
	
	

	if a dwelling has been wholly unoccupied for at least six months or such longer period as may be prescribed. 

	
	
	

	if there is no reasonable prospect of it becoming occupied in the near future. 

	
	
	

	if an Interim EDMO is made, there is a reasonable prospect that the dwelling will become occupied. 

	
	
	

	if Herefordshire Council has made reasonable effort to notify the relevant owner that they are considering making an Order and to ascertain from him (if any) what action he is taking, or is intending to take, to ensure that the dwelling is occupied. 

	
	
	

	if any prescribed requirements have been complied with. 


	The council reserves the right to consider the option of compulsory purchase where it is appropriate to do so. 
	11.0 Civil Penalties under the Housing Act 2004 and the Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 
	11.1 Housing Act 2004 
	11.1.1 The Housing and Planning Act 2016 provides powers that permit local authorities to impose a civil penalty of up to £30,000 as an alternative to prosecution for a range of offences under the Housing Act 2004, and where a landlord or property agent has breached a banning order under the Housing and Planning Act 2016. The policy and guidance document titled “Civil penalty as an alternative to prosecution under the Housing Act 2004” published by Herefordshire Council on its website should be read in conj
	11.2 Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 
	Introduction 
	11.2.1 This policy explains how the Council will extend its Civil Penalty powers under the Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 “the Electrical regulations” to serve Civil Penalty Notices on non-compliant landlords and managing agents for failing to provide an Electrical Safety Certificate to tenants and at the request of the Council. The approach set out in this policy aligns with the Council’s Policy for imposing financial penalties under the Housing Act 2004
	11.2.2 The Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 (the Regulations) came into force on 1 June 2020 and were released in two phases: 
	 
	 
	 
	For new tenancies granted from 1 June 2020, from 1 July 2020. 

	 
	 
	For existing tenancies, from 1 April 2021. 


	Their purpose is to require landlords to ensure that electrical installations in rented properties are safe, by having them inspected and tested by a qualified and competent person, at least every five years, and providing a copy of the electrical safety report to their tenants and if requested to their local council. Under these Regulations, the local housing authority can require landlords to carry out remedial works or even arrange for the repairs to be done and to recover the cost from the landlord. The
	Duties of private landlords in relation to electrical installations 
	11.2.3 Under the Regulations, a private landlord who grants or intends to grant a specified tenancy, which is not an excluded tenancy1 must: 
	 
	 
	 
	Ensure that the electrical safety standards are met during any period when the premises are occupied (as set out in the 18th edition of the Wiring Regulations (British Standard 7671). 

	 
	 
	Ensure every electrical installation in the premises is inspected and tested at least every 5 years by a qualified and competent person; and 


	11.2.4 
	11.2.5 
	11.2.6 
	11.2.7 
	V.2.3 
	 Ensure the first inspection and testing is carried out: 
	o 
	o 
	o 
	before the tenancy commences in relation to a new specified tenancy; or 

	o 
	o 
	by 1st April 2021 in relation to an existing tenancy. 


	Under the same Regulations, following the inspection and testing required a private landlord must: 
	 obtain a report from the person conducting that inspection and test, which gives 
	the results of the inspection and test and the date of the next inspection and 
	test, 
	 
	 
	 
	supply a copy of that report to each existing tenant of the premises within 28 days of the inspection and test, 

	 
	 
	supply a copy of that report to Local Authority within 7 days of receiving a request in writing for it from that authority, 

	 
	 
	retain a copy of that report until the next inspection and test is due and supply a copy to the person carrying out the next inspection and test, and 

	 
	 
	 
	supply a copy of the most recent report to any new tenant before that tenant occupies those premises; and any prospective tenant within 28 days of receiving a request in writing for it from that prospective tenant. 

	Where a report giving the results of the inspection and test (see below) indicates that a landlord is or is potentially in breach of the duty to ensure that the electrical safety standards are met during any period when the premises are occupied, and the report requires the landlord to undertake further investigative or remedial work, the private landlord must: 

	 
	 
	 
	ensure that further investigative or remedial work is carried out by a qualified person within 28 days (or the period specified in the report if less than 28 days) starting with the date of the inspection and testing, 

	 obtain written confirmation from a qualified person that the further investigative or remedial work has been carried out, and 

	 
	 
	supply that written confirmation, together with a copy of the report under subparagraph (3)(a) of the Electrical Regulations which required the further investigative or remedial work to each existing tenant of the residential premises and to the Council within 28 days of completion of the further investigative or remedial work. 
	-



	Where further investigative work is carried out and the outcome of that further investigative work is that further work is required, the landlord must repeat the steps above in respect of that further investigative or remedial work. 
	Results of the inspection and test 
	The following codes are used to indicate where a landlord must undertake remedial work: 
	 
	 
	 
	Code C1 – danger present and risk of injury. 

	 
	 
	Code C2 -potentially dangerous. 

	 
	 
	Code C3 – improvement recommended. 

	 
	 
	Further investigation (FI) – further investigation required without delay. 


	11.2.7 
	11.2.8 
	11.2.9 
	11.2.9 
	11.2.10 
	11.2.11 
	V.2.3 
	If the report contains a code C1, C2 or FI, then the landlord must ensure further investigative or remedial work is carried out by a qualified person within 28 days, or less if specified in the report. As regards C3 codes, we will not require landlords to undertake remedial work but we may draw the recommended improvement to their attention. 
	Electrical Safety offences under the Electrical Regulations 
	Electrical Safety offences under the Electrical Regulations are where the Council is satisfied, beyond reasonable doubt, that a private landlord has breached a duty under Regulation 3 (Failing to meet any duty as a private landlord), or has failed to comply with a remedial notice served under Regulation 3(1)(a), (1)(b), (1)(c), (4) or 
	(6) of the Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020. 
	Enforcement of the Regulations 
	If the Council are satisfied that the landlord is in breach of the requirements and the 
	report doesn’t indicate urgent remedial action is required, they have a duty to serve 
	a remedial notice under the Regulations. Breaching the remedial notice may result in the Council serving a financial penalty. 
	Remedial Action 
	If the Council have reasonable grounds showing that the landlord has breached the regulations the Council must serve a remedial notice on the landlord within 21 days of deciding that it has reasonable grounds for service. The notice includes: 
	 
	 
	 
	the remedial action that is required to be undertaken within 28 days of service, 

	 
	 
	details of how to make representations to the Council, and 

	 
	 
	explanation of the penalties (including the potential maximum penalty) that may result from non-compliance. 


	The landlord may make written representations against such a notice within 21 days, if made the notice is suspended until the representations have been considered. The Council must consider any representations and confirm that outcome of those considerations, in writing, within 7 days of the end of the representation period. 
	A landlord must comply with a remedial notice where either no representations are made, or the notice is confirmed (after consideration of the representations) unless they are able to claim that they have taken all reasonable steps e.g. Providing evidence that the tenant has prevented access. If the landlord fails to comply with a remedial notice the Council may undertake the required remedial work themselves if the tenants agree. 
	Before doing so, the Council must be satisfied on the balance of probability that there has been a breach of the remedial notice. Before work starts the Council must serve a notice of intention to take remedial action on the landlord. The notice includes: 
	 
	 
	 
	the nature of the proposed remedial work, 

	 
	 
	the date when the work will be undertaken, and 


	11.2.12 
	11.2.13 
	11.2.14 
	11.2.15 
	11.2.16 
	11.2.17 
	11.2.18 
	11.2.19 
	V.2.3 
	 information on the right of appeal against the decision to do the work. 
	The Council must arrange for an authorised person to undertake the remedial work within 28 days of the end of the intention to take remedial action notice expiry date (or within 28 days after confirmation of notice, if appealed). The tenants must be given at least 48 hours' notice before the remedial works starts. A landlord may not be in breach of the Remedial Notice if they can evidence that they have taken all reasonable steps to comply with that duty. 
	Where the landlord is prevented from entering property for the purposes of the Remedial Notice by the tenant or tenants of that property, the landlord will not be considered to have failed to have taken all reasonable steps to comply with the Remedial Notice. To support this defence evidence of attempted appointments and refused access will be required. 
	Urgent Remedial Action 
	Where an electrical report indicates that urgent action is required and the Council is satisfied that the landlord is not undertaking the necessary work, they may arrange (with the consent of the tenants) for an electrician to undertake the urgent work. 
	The tenants must be given at least 48 hours' notice of the date to carry out the work. The Council must issue an urgent remedial action notice to the private landlord and every occupier either prior to or up to 7 days from the date when the remedial action commences. The urgent remedial action notice must include: 
	 
	 
	 
	the nature of the urgent remedial action required, 

	 
	 
	the date when the urgent work is or has been started, and 

	 
	 
	information on the right of appeal against the decision to do the work. 


	Recovery of the Costs of Remedial Work 
	The Council may issue a demand to recover costs from the private landlord relating to remedial works undertaken which becomes payable after 21 days from the day of issue unless an appeal is submitted. 
	Financial Penalties 
	Where the Council is satisfied, beyond reasonable doubt, that a private landlord has breached a duty under regulation 3 (see 1.2), the Council may impose a financial penalty (or more than one penalty in the event of a continuing failure) in respect of the breach. The financial penalty may be of such amount as the Council imposing it determines; but must not exceed £30,000. 
	In determining the civil penalty amount for offences under the electrical regulations, the Council has had regard to the non-statutory guidance published by the Ministry of Housing, Communities and Local Government (MHCLG) and has updated and adopted its existing Civil Penalty Policy to include offences under the regulations. 
	Therefore the Council’s policy on Civil Penalties under the Housing Act 2006 (as 
	amended by the Housing and Planning Act 2016) and associated scoring matrixes will also apply to civil penalties issued in respect of breaches of regulation 3 of 
	amended by the Housing and Planning Act 2016) and associated scoring matrixes will also apply to civil penalties issued in respect of breaches of regulation 3 of 
	Electrical Safety Standards in the Private Rented Sector (England) Regulations 2020 unless otherwise specified. 

	Right of Appeal 
	11.2.20 A landlord can appeal to the First-Tier Tribunal within 28 days from the day the Remedial Notice is served. The Tribunal may allow an appeal to be made after this date if it is satisfied that there are good reasons for the failure to appeal on time. The Tribunal may confirm, quash or vary notices served by the Council. 
	11.2.21 Landlords can appeal on the grounds that all reasonable steps had been taken to comply or reasonable progress had been made towards compliance with the notice when the Council gave notice of their intention to enter and take the remedial action. 
	Inspection and testing by a qualified and competent person 
	11.2.22 The Regulations require landlords to have the electrical installations in their properties inspected and tested by a person who is qualified and competent, at least every 5 years. Guidance has been produced by the electrical safety industry that covers how landlords can choose a qualified and competent inspector and tester. This includes, but is not limited to: 
	 
	 
	 
	Electrical Safety Roundtable, and 

	 
	 
	Registered Competent Person Electrical single mark and register. 


	11.2.23 The electrical safety industry has established competent person schemes. Membership of these will not be compulsory to ensure there is no further pressure placed on the industry, nor undue burden placed on inspectors and testers. 
	11.2.24 When commissioning an inspection, in order to establish if a person is qualified and competent landlords can: 
	 
	 
	 
	check if the inspector is a member of a competent person scheme; or 

	 
	 
	require the inspector to sign a checklist certifying their competence, including their experience, whether they have adequate insurance and hold a qualification covering the current version of the wiring regulations and the periodic inspection, testing and certification of electrical installations. 


	12.0 The Smoke and Carbon Monoxide Alarm (England) Regulations 2015 
	12.1 Introduction 
	The Smoke and Carbon Monoxide Alarm (England) Regulations 2015 introduces the following requirements for all landlords during any period beginning on or after 1October 2015 when the premises are occupied under the tenancy: 
	st 

	a) 
	a) 
	a) 
	a smoke alarm is equipped on each storey of the premises on which there is a room used wholly or partly as living accommodation; 

	b) 
	b) 
	a carbon monoxide alarm is equipped in any room of the premises which is used wholly or partly as living accommodation and contains a solid fuel burning combustion appliance; and 

	c) 
	c) 
	checks are made by or on behalf of the landlord to ensure that each prescribed alarm is in proper working order on the day the tenancy begins if it is a new tenancy. 


	12.2 Enforcement 
	Where the local housing authority has reasonable grounds to believe that: 
	 
	 
	 
	there are no or insufficient number of smoke alarms or Carbon Monoxide Detectors in the property as required by the regulations; or 

	 
	 
	The Smoke Alarms or Carbon Monoxide Detectors were not working at the start of a tenancy or licence; 


	then the authority shall serve on the landlord in a method prescribed by the regulations, a Remedial Notice detailing the actions the landlord must take to comply with the Regulations. 
	If after 28 days the landlord has not complied with the Remedial Notice a penalty charge shall be levied through a penalty charge notice. 
	12.3 Principles to be followed in determining the amount of a Penalty Charge 
	Where a local housing authority is satisfied, on balance of probabilities, that a landlord on whom it has served a remedial notice is in breach of the duty under the Smoke and Carbon Monoxide Alarm (England) Regulations 2015, the authority may require the landlord to pay a penalty charge of such an amount as the authority may determine. The amount of the penalty charge must not exceed £5,000. 
	The amount of penalty applied shall be based upon a sum of the following elements: 
	a) 
	a) 
	a) 
	The costs associated with officer time to investigate and enforce the regulations for the specific case, being calculated at an hourly rate including full cost recovery; 

	b) 
	b) 
	The anticipated typical administration costs of the Council associated with enforcement of the penalty, including works in default, £250; 

	c) 
	c) 
	The anticipated typical costs for recover of the penalty, £250; 

	d) 
	d) 
	A reduction if the penalty is paid within 14 days; 

	e) 
	e) 
	A deterrent element (as set out in 12.4 below). 


	The recovered penalty charge elements a to d above shall be used by the council to offset the service costs. The recovered penalty charge element e above shall be used to provide appropriate financial assistance to improve private sector rented properties to the benefit of vulnerable tenants. 
	12.4 Level of Penalty Charge 
	The cost recovery element of the penalty shall be as follows: 
	a) 
	a) 
	a) 
	Officer costs calculated at an hourly full cost recovery rate; 

	b) 
	b) 
	A £250 administration fee; and 

	c) 
	c) 
	A £250 cost recovery fee, unless paid within 14 days. The deterrent element of the penalty shall be as follows: 

	a) 
	a) 
	A £500 base sum; 

	b) 
	b) 
	For landlords who have been subject to single previous formal action under Housing Act 2004 or other housing legislation, an additional £1000; 

	c) 
	c) 
	For landlords who have been subject to more than one case of formal action under the Housing Act 2004 or other housing legislation, an additional £2500. 


	12.5 Recovery of Penalty Charge 
	The local housing authority may recover the penalty charge as laid out in the Regulations. 
	12.6 Appeals in relation to a penalty charge notice 
	The landlord can request in writing, in a period that must not be less than 28 days beginning with the day on which the penalty notice was served, that the local housing authority review the penalty charge notice. The local housing authority must consider any representation and decide whether to confirm, vary or withdraw the penalty charge notice. A landlord who is served with a notice confirming or varying a penalty charge notice may appeal to the First-tier Tribunal against the local housing authority’s d
	13.0 Protection from Eviction Act 1977 
	13.1 EH Housing provides advice and assistance to private sector tenants in the county who have been unlawfully evicted or are suffering from harassment, intimidation, abuse or threats to evict from their landlord. This part of the policy sets out what Environmental Health Housing (EHH) may do to prevent unlawful evictions and to support those who are unlawfully evicted. It also in general terms refers to complementary services offered by the Housing Solutions Team (HST) to prevent homelessness. 
	13.2 Scope of the policy 
	13.2.1 This part of the policy covers unlawful eviction, harassment to evict, threats and abuse to evict and intimidation to evict. 
	13.2.2 This part of the policy refers to private sector tenants within the county of Herefordshire. This means the property they rent is within the county boundaries of the Herefordshire. 
	13.3 Legislative framework 
	13.3 Legislative framework 
	13.3.1 This part of the policy is based on the discretionary powers available under the Protection from Eviction Act 1977. This policy covers unlawful eviction and harassment as defined in Part 1 of The Protection from Eviction Act 1977. 
	13.3.2 Part 1 of The Protection from Eviction Act states: 
	“(2) If any person unlawfully deprives the residential occupier of any premises of his occupation of the premises or any part thereof, or attempts to do so, he shall be guilty of an offence unless he proves that he believed, and had reasonable cause to believe, that the residential occupier had ceased to reside in the premises. 
	(3) If any person with intent to cause the residential occupier of any premises— 
	(a)
	(a)
	(a)
	 to give up the occupation of the premises or any part thereof; or 

	(b) 
	(b) 
	to refrain from exercising any right or pursuing any remedy in respect of the premises or part thereof; does acts calculated to interfere with the peace or comfort of the residential occupier or members of his household, or persistently withdraws or withholds services reasonably required for the occupation of the premises as a residence; 


	he shall be guilty of an offence.” 
	13.3.3 The council has discretionary powers under the Landlord and Tenant Acts 1985 and 1987, which may be advised upon where appropriate by EHH or HST. 
	13.4 Referrals to Herefordshire Council 
	13.4.1 Referrals to Herefordshire Council can be made either directly by the individual affected or by a referral from another council department. Referrals may also be accepted from the police, solicitors or an advice centre. Complaints to the council are initially actioned by either EHH or HST in line with the current joint working protocol for dealing with harassment and illegal eviction complaints under the Protection from Eviction Act 1977. 
	13.5 Prevention and advice 
	13.5.1 Tenants accessing the service will be offered advice on their rights and their security of tenure and the correct procedure for eviction. 
	13.5.2 Prevention action which may be taken may include: 
	 
	 
	 
	Advice on harassment and illegal eviction; 

	 
	 
	Advice on legislation cover landlord and tenant relations; 

	 
	 
	Advice on civil damages and legal process; 

	 
	 
	Advice on housing benefits and benefits available; 

	 
	 
	Advice to leaseholders concerning service charge issues and rights to obtain information concerning their service charge accounts. 


	13.5.3 EHH or HST may, with the permission of the tenant, contact the landlord and make them aware of the correct procedure and their obligations under legislation. This contact could be made in person, over the telephone or in writing. 
	13.5.4 Where the tenant and landlord agree, HST may offer to be present at meetings, to encourage communication and dialogue between the tenant and the landlord, and make both parties aware of their rights and obligations. 
	13.6 Intervention 
	13.6.1 EHH or HST may refer the case to other council departments for remedy if this is suitable. 
	13.6.2 EHH or HST may issue warning for potential cases of harassment in the form of a formal letter, outlining the complaint, and reminding the landlord of their duties and the legislation. 
	13.7 Legal proceedings 
	13.7.1 Legal proceedings under the Protection from Eviction Act 1977 can be either criminal or civil proceedings. Local authority powers under the Protection from Eviction Act 1977 are discretionary. Legal proceedings, if undertaken, will be the last resort and will not be suggested unless the case passes evidential and public interest tests set out in The Code for Crown Prosecutors and Herefordshire Council’s General Enforcement Policy. 
	13.7.2 The legislation allows for a complainant to take a private prosecution, although in most cases legal aid will not be available. 
	13.7.3 The council will only consider bringing a prosecution where the evidence is sufficient to indicate the likelihood of a successful prosecution and where it is in the public interest. 
	13.7.4 An investigation by EHH will take place before prosecution is considered. During the investigation, evidence will be collected about the alleged offence and a case built. All evidence must be able to be used in court and reliable. The Code for Crown Prosecutors and the Councils own overarching enforcement and prosecution policy will be used to ensure these requirements are considered. 
	13.7.5 It must be in the public interest for the case to be taken to court. The Code for Crown Prosecutors and the Councils own overarching enforcement and prosecution policy will be used to ensure these requirements are considered. 
	13.7.6 Officers from EHH with the assistance of the council’s Legal Services if necessary will make an assessment if the evidential test and public interest test have been passed, as outlined in The Code for Crown Prosecutors and the Council’s own overarching enforcement and prosecution policy. The Council’s Legal Services will in all cases before proceeding to court be asked to examine the evidence and review the decision. 
	13.7.7 When a prosecution file has been opened, tenants will be made aware of the outcome of the investigation. This will be done formally in writing. 
	13.7.8 If a decision is made not to continue to investigate the complaint, the written response will detail why, and may include other options to remedy the situation. 
	14.0 Domestic Minimum Level of Energy Efficiency 
	14.1 Introduction 
	14.1.1 The Energy Efficiency (Private Rented Property) (England and Wales) Regulations 2015 (as amended) (EER) are designed to tackle the least energy efficient properties in England and Wales – those rated F or G on their Energy Performance Certificate (EPC). EER establishes a minimum standard for both domestic and non-domestic privately rented property, effecting new tenancies from 1 April 2018. 
	14.1.2 Officers of Herefordshire Council EHTS service are authorised to check for different forms of non-compliance with the Regulations including: 
	 
	 
	 
	from 1 April 2018 whether the property is sub-standard and let in breach of Regulation 27 (which may include continuing to let the property after 1 April 2020); 

	 
	 
	where the landlord has registered any false or misleading information on the 


	government’s “National PRS Exemptions Register”, or has failed to comply 
	with a compliance notice. 
	14.1.3 We intend to identify landlords that are not meeting the minimum requirements and determine if it is then appropriate to make a financial penalty and whether or not that penalty is published. In addition we will advise landlords what actions is necessary for them to take in order for them to be compliant. 
	14.2 Government Guidance 
	14.2.1 The Department for Business Energy and Industrial Strategy have produced guidance published in 2017 and updated in May 2020; 
	Guidance for landlords of domestic private rented property on how to 
	comply with the 2018 ‘Minimum Level of Energy Efficiency’ standard (EPC 
	band E) 
	Herefordshire Council has taken due regards to this guidance in setting its enforcement policy for minimum energy efficiency standards. 
	14.3 Purpose and Scope 
	14.3.1 In accordance with Regulation 34 and 35 Local Authorities are responsible for enforcing the minimum level of energy provisions within their area. The purpose of this section of the housing enforcement policy is to describe how officers of Herefordshire Council will enforce the Regulations in respect of domestic privately rented property. 
	14.3.2 In the first instance Herefordshire Council will serve Compliance Notices on landlords suspected of renting properties that fall short of the minimum energy efficiency standard (i.e. properties with an EPC of F or G) to require information to help determine whether there has been a criminal breach. 
	14.3.3 The Council will consider serving Penalty Notices where a landlord fails to respond to a Compliance Notice. 
	14.3.4 The Council may, in circumstances where a landlord has a good history of complying with housing related regulatory requirements, decide to give an informal opportunity for them to comply. The Council will offer advice how the standards can be met and request landlords to register an exemption if appropriate. Landlords will be given an appropriate time to make the necessary changes but will be warned that if they continue to be in breach after the time given, an investigation will follow and formal en
	14.3.5 The Council will check the National PRS Exemptions Register, and if it believes a landlord has registered false or misleading information it will consider serving a financial and publication penalty. 
	14.3.6 If offences under these regulations are committed the Council will, where appropriate, serve a Penalty Notice. This policy provides guidance for officers on how to determine the appropriate penalty. See paragraph 14.4 below. 
	14.3.7 Under regulation 39 the Local Authority may publish some details of the landlord’s breach on a publicly accessible part of the PRS Exemptions Register. Herefordshire Council will place the information on the register at the appropriate time, for a minimum of 12 months. 
	14.3.8 The Landlord has the right to ask for a Penalty Notice to be reviewed under Regulation 42. Any request for review must be submitted to the Council within one calendar month of the Penalty Notice being served. Requests for review after the 
	prescribed time will be considered at the Council’s discretion 
	14.4 Determining the level of a financial penalty 
	14.4.1 Under Regulation 40 of The Energy Efficiency (Private Rented Property) (England and Wales) Regulations 2015 the maximum level of penalty varies according to the type of breach. 
	14.4.2 Where the Local Authority decides to impose a financial penalty, they have the discretion to decide on the amount of the penalty, up to maximum limits set by the Regulations. The maximum penalties are as follows: 
	(a) 
	(a) 
	(a) 
	Where the landlord has let a sub-standard property in breach of the Regulations for a period of less than 3 months, the Local Authority may impose a financial penalty of up to £2,000 and may impose the publication penalty. 

	(b) 
	(b) 
	Where the landlord has let a sub-standard property in breach of the regulations for 3 months or more, the Local Authority may impose a financial penalty of up to £4,000 and may impose the publication penalty. 

	(c) 
	(c) 
	Where the landlord has registered false or misleading information on the PRS Exemptions Register, the Local Authority may impose a financial penalty of up to £1,000 and may impose the publication penalty. 

	(d) 
	(d) 
	Where the landlord has failed to comply with compliance notice, the Local Authority may impose a financial penalty of up to £2,000 and may impose the publication penalty. 
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	14.4.3 Herefordshire Council will use following matrix as a guide to officers to determine the appropriate penalty; 
	Table
	TR
	Low culpability 
	High culpability 
	Notes 

	Low harm 
	Low harm 
	25% 
	50% 
	% = proportion maximum penalty 
	of 

	High harm 
	High harm 
	50% 
	100% 


	14.4.4 Factors affecting culpability: 
	 
	 
	 
	High: Landlord has a previous history of non-compliance with housing related regulatory requirements and/or Landlord has failed to comply with requests to comply with these regulations. Knowingly or recklessly providing incorrect information in relation to exemptions to these regulation 

	 
	 
	Low: First offence under these regulations, no previous history of noncompliance of with Housing related regulatory requirements. Complex issues partially out of control of the landlord have led to non-compliance. 
	-



	14.4.5 Factors affecting Harm: 
	 
	 
	 
	High: Very Low EPC score. Vulnerable tenants occupying property for an extended period of time since non-compliance. 

	 
	 
	Low: No vulnerable tenants, Higher EPC score close to minimum accepted EPC rating. 


	14.4.6 Tables to show penalty for each type of offence: 
	(a) 
	(a) 
	(a) 
	Breach is less than 3 months: MAX £2,000 

	(b) 
	(b) 
	Breach is more than 3 months: MAX £4,000 


	Table
	TR
	Low culpability 
	High culpability 

	Low harm 
	Low harm 
	£500 
	£1,000 

	High harm 
	High harm 
	£1,000 
	£2,000 


	Table
	TR
	Low culpability 
	High culpability 

	Low harm 
	Low harm 
	£1,000 
	£2,000 

	High harm 
	High harm 
	£2,000 
	£4,000 
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	(c) Providing False and Misleading information; MAX £1,000 
	Table
	TR
	Low culpability 
	High culpability 

	Low harm 
	Low harm 
	£250 
	£500 

	High harm 
	High harm 
	£250 
	£1,000 


	(d) Failing to comply with a Compliance Notice; MAX £2000 
	Table
	TR
	Low culpability 
	High culpability 

	Low harm 
	Low harm 
	£500 
	£1,000 

	High harm 
	High harm 
	£1,000 
	£2,000 


	14.4.7 If two or more Penalty Notices apply the combined Maximum per property per breach will be £5000 
	14.5 Aggravating and Mitigating Factors 
	14.5.1 Officers may wish to adjust the penalty from that determined in the matrix, if there are particular aggravating or mitigating factors. 
	14.5.2 Factors may come to light as part of the investigation for the offences these adjustments will be made and included in the Financial Penalty. Details of these factors will be included in the Penalty Notice. 
	14.5.3 In addition factors may be provided in representations from a landlord in their request to review after the Penalty Notice has been served. 
	14.5.4 Officers will have regard to these factors and adjust the penalty to increase (up to the Maximum of £5000) or to reduce the penalty as they feel appropriate. 
	14.5.5 The landlord will be served a Notice after the review with an explanation of any adjustment made. 
	15.0 Environmental Protection Act 1990 
	The council will use relevant powers to deal with specific issues covered by the Environmental Protection Act 1990 under Section 79 dealing with statutory nuisances, where a premises is in such a state to be prejudicial to health or a nuisance. 
	16.0 Other Legislation 
	Other housing and tenancy related legislation will be used as appropriate in accordance with the approach outlined in this Policy. 
	17.0 Diversity 
	The council is committed to equality of access to its services and aims to treat all people 
	with dignity and respect. The Council’s Diversity and Equality Policy refers in more detail to this commitment and is available on request and on the Council’s website. 
	18.0 Provision for Particular Interests 
	Where possible, all documents will be produced in plain language and are also available on request in the relevant community languages, Braille, large type or on audiotape. Provision may also be made for the use of interpreters where appropriate. 
	19.0 Review 
	This policy will be reviewed regular and at least every two years. 
	20.0 Contact 
	Environmental Health & Trading Standards Economy, Communities and Corporate Directorate Herefordshire Council 
	8 St Owen’s Street, 
	Hereford HR1 2PJ Telephone: 01432 261761 E-mail: ehh@herefordshire.gov.uk 















