Herefordshire Local Access Forum

Public Rights of Way Managers’ Report

Background Information

Public Path Orders

Public rights of way evolved principally as convenient means of access to work, church and neighbouring communities.  The network was first legally defined as a consequence of legislation passed in 1949.  It is inevitable that since that time many parts of the network have become unsuitable for their modern usage, and for the use of the land across which the paths run.  It is reasonable that the routes of paths can be changed to better suit the current needs of the public and of land management.

The Council has statutory powers under the Highways Act 1980 to divert, stop up and create public rights of way by means of the making of public path orders and agreements.  Strict legal criteria apply to the making and confirming of diversion and stopping up orders; they do not have to be in the interest of the public, but the public must not be seriously disadvantaged by the orders.  The CROW Act 2000 will introduce a new right for owners and occupiers of many kinds of land to apply to the council for diversion and stopping up orders to be made.  A new right of appeal will also be available if the council has not decided the application within four months of receipt.  There will also be a new right, in some circumstances, for the applicant to appeal to the Secretary of State if the Council declines to make an order. 

The Council also has powers to initiate orders itself, if it believes that they would benefit the public.  Powers are also available under the Town and Country Planning Act 1990 to stop up or divert public paths in order to allow development to take place.

Closures

The Road Traffic Regulation Act 1984 confers power on traffic authorities to make traffic regulation orders.  These orders are normally used to regulate motor traffic.  However, they can be applied to any road.  ‘Road’ is defined as including any highway; it thus covers footpaths and bridleways.

Traffic authorities have the power to make temporary traffic regulation orders to restrict or prohibit the use of any road either:

a) because of works being, or proposed to be, executed on or near the road

b) because of the likelihood of danger to the public or of serious damage to the road, not attributable to such works; or

c) to enable the duty to clean the road or clear litter to be carried out. 

Definitive Map Modification Orders Protocol

Herefordshire Council has a duty under Section 53 of the Wildlife and Countryside Act 1981 (the Act) to keep the Definitive Map and Statement of Public Rights of Way in Herefordshire under continuous review.  The showing of a right of way on the Definitive Map and Statement is conclusive evidence of its existence at the relevant date.  It is therefore extremely important the map is kept up to date and is as accurate as possible.  If the Council itself discovers evidence, or whenever evidence is presented to the Council  in an application to modify the Definitive Map and Statement, which indicates that the Map and Statement are wrong - most commonly because a right of way is not recorded - it must act to investigate this and if, having done so, the Council concludes there to be a prima facie case that a right of way should be shown on the map, or where shown should be of a different status, or deleted, then it must make a Definitive Map Modification Order (DMMO) to effect that change to the Definitive Map and Statement.  Currently, the Rights of Way Service is struggling to deal with the backlog of applications and there are an increasing number of applications being received.

In order to increase the number of DMMO applications determined, within current resources, the council has reviewed its Statement of Priorities and its procedure for dealing with applications.  Applications will be based on criteria of whether they create a useful link or not, and if they are a weak, fairly robust, or very robust in terms of the evidence submitted with the application. 

Enforcement

It is unfortunate but sometimes inevitable that the Council has to resort to enforcement powers to ensure occupiers comply with legislation and carry out their legal obligations to keep the paths open.  Therefore it is important that Herefordshire Council has in place a robust enforcement policy and a structured set of procedures to ensure consistency and openness.  This seeks to ensure that land occupiers are fully aware of their responsibilities to keep rights of way clear and sets out the likely implications of non compliance.

Rights of Way Inspection and Maintenance 

Section 36 of the Highways Act 1980 charges Herefordshire Council, as the Highway Authority for the County, to maintain all Public Highways which includes rights of way. Section 130 of the act provides for a further duty to assert and protect the rights of the public to the use and enjoyment of any highway. 

The responsibility of maintaining the network falls to both landowners and Herefordshire Council.  Landowners are responsible for maintaining stiles, gates and other structures used to enable access through hedges and fences.  Landowners are also responsible for ensuring rights of way do not become blocked by obstacles such as crops, trees, and overgrowth.  The Council is responsible for maintaining signposts, waymarking, watercourse crossings, steps and surface vegetation. They are also responsible for ensuring landowners meet their legal obligations.

The rights of way maintenance team receives reports of problems on the network and investigates them.  At the same time they also identify potential access improvements such as replacing stiles with gates or improving the surface.  Once work has been identified either the landowner will be requested to carry out the work or the work will be carried out by contractors working with the Council depending on the nature of the problem.
The Inspection and Maintenance Plan sets out a structured approach to both inspecting the rights of way network and to its maintenance and improvement.  The plan is based on a priority system which puts the most popular paths such as the Wye Valley Walk and the Mortimer Trails at the top and the least popular routes at the bottom.  Whilst some routes will be proactively inspected by rights of way officers once a year to ensure they are suitable for purpose, most of the network will only be inspected if there is a reported problem.  When a path is inspected will depend on a number of factors, primarily based on the category rating of the path, but also including factors such as nature of problem, the number of reports received and work efficiency.

Once a defect has been inspected and confirmed as being the responsibility of Herefordshire Council to rectify, the investigating officer will allocate a maintenance priority rating based on the category route, but taking into account other factors such as season, environmental considerations and cost.
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